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Comment Letter 1
 

Cheri_Vocelka@nps.gov To CAPSSolarPalen@blm.gov 

06/30/2010 11:21 AM cc	 Woody_Smeck@nps.gov, Curt_Sauer@nps.gov, 
Andrea_Compton@nps.gov, Carol_McCoy@nps.gov, 
David_A_Reynolds@nps.gov, Alan_Schmierer@nps.gov 

bcc 

Subject JOTR Response to DEIS for Palen Solar Power Project 

Attached you will find Joshua Tree National Park's response to the Draft
Environmental Impact Statement for the Palen Solar Power Project. 

(See attached file: Palen Solar Project Comments.PDF) 

Cheri Vocelka 
Program Assistant
Joshua Tree National Park 
760-367-5502 

"Unless someone like you cares a whole awful lot, 

Nothing is going to get better. It's not."  --Dr. Seuss 
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United States Department of the Inte rior 

NATIONAL PARK SERVICE 
Joshua Tree National Park 
74485 National Park Drive 

l wcntynine Palms, California 92277~3597 
IN RU'I \ ' Kt:H.R to 

L7619 (JOTR-RM) 

June 30, 20 I 0 

Allison Shaffer, Project Manager 
Palm Springs - South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, Cal ifornia 92262 

COMMENTS ON THE STAFF ASSESSMENT AND DRAFT ENVIRONM ENTAL IMPACT 
(DEIS) STATEM ENT, PALEN SOLAR POWER PROJECT, Application For Certification (09-
AFC-7), Marcb 192010 

Dear Ms. Shaffer: 

Joshua Tree National Park.. National Park Service (NPS). appreciates the opportunity to provide 

comments on the above nOled doc ument. The proposed Palcn Solar Power Project is located 
approximate ly 10 miles east of the southern portions of Joshua Tree National Park. 

We commend the Bureau of Land Management (BLM) for its cooperative approach with the State of 

Californ ia Energy Commission (CEq to jointly evaluate the environmental implications o f thc Palen 

Solar Power Project. Joshua Tree National Park is very supportivc o f the proposcd land use plan 

alterations to the Northern and Eastern Colorado Desert Coordinated Management Plan (NECO) in the 

Pinto-Basin-Chuckwal!a Desert Wildlife Management Area (DWMA), Palen Dunes Exclusion Area, and 

Palen Wilderness-Chuckwalla DWMA Wildli fe Linkage Area. 'Ine NPS recognizes and commends the 

objectives to preserve connected physical attributes and habitat to link populations of a wide diversiry of 

organisms, both flora and fauna. T hese areas. as mentioned in the DEIS would also offset some of the 

cumulative effects from this and other projects proposed for the area . To fac ilitate this further, the park 

reconunends the following expansion of these areas to incorporate BLM lands in proximity to these areas

- Pinto Basin-Chuckwal la DWMA Tortoise Linkage Area : include BLM lands west of Highway 177 an

south and southwest of the Coxcomb Mountains. to more effectively link the habitat from the Chuckwalla

DWMA to habitat to the north. 

- Palen Dunes Exclusion Area: include BLM lands to the north and northwest of this area. on both sides 

of" Highway 177 in the Palen Valley . to encompass additional habitat and the dunes and playas. 

- Palen Wilderness-Chuckwalla DWMA Wi ld life Linkage Area: include BLM lands east and south of 

Highway 177, north of 1-10. and west of the Palen Mountains, to more e ffective ly protect the sand dunes, 

habitat for the desert tortoise, and culrural sites. 

In addition, the park suggests that the designations of "Solar Exc lusion" areas for Pa len Dunes and Palen 

Wildernenss/Chuckwalla DWM A Linkage be changed to malch that of the Pinto-Basin-Chuckwalla 

Tortoi se Linkage to be defined as Right-or-Way (ROW) Exclusion. II is our interpretation that this ROW

: 
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exclusion would limit future applications for projects in the areas, while the Solar Exclusion designation 
allows for additional projects which do not have major ground disturbing activities, but which could 
include additional public utility scale use of these areas. To facilitate the best preservation of habitat and 
for other reasons stated in the DEIS, additional disturbances should be minimized rather than allowing 
partial development which requires some evaluation for the interpretation of the definition of "major" 
ground disturbing acti vities. 

The park continues to have significant concerns about the concentration of proposed public utility-scale 
projects, especially in the Chuckwalla Valley Groundwater Basin (as shown in Figure 2, Cumulative 
Impacts). Impacts to water resource as a result of thi s project are anticipated to be mitigatable, but the 
document then also states that cumulative groundwater extraction will put the basin into overdraft 
condition. This project alone will result "in a substantial adverse impact to existing scenic resource 
values as seen from several viewing areas" and identified that these cannot be mitigated. This will be 
magnified for every project that is added in the Basin. The park would like to reiterate the request that 
was submitted through the Solar Energy Development Programmatic Environmental Impact Statement 
(dated 11 /30109), that the area west of the Palen Mountains be removed from consideration for public 
utility scale development projects. These projects cumulatively are incompatible with trying to maintain 
the existing experiences that visitors have on the eastern portions of the park for air quality, viewsheds, 
wilderness values, and night sky qualities. 

Specific resource comments follow. 

Water Resources 

The significance criteria used to evaluate the potential impact to groundwater resources are broadly and/or 
incompletely defined. The NPS recommends that the CEC and BLM better define the thresholds and 
significance criteria used to evaluate individual and cumulative impacts to groundwater resources in the 
Chuckwalla Valley Groundwater Basin. For example, in the second bulleted item on page C.9-3 of the 
SAIDEIS, does this criterion apply to individual and cumulative impacts, and how is "substantial 
depletion" and "substantial interference" to be interpreted from one solar project to another? Terms like 
substantial, significant, and considerable, unless constrained by quantitative (i.e. , numerical) limits or 
bounds, are open to broad interpretation, which leads to confusion. 

On pages C.9-38 and C.9-68, how is "a significant percentage of the total amount of groundwater in 
storage" defined? No quantitative, percentage value has been identified by which the reader can 
understand the agencies' intent of significance. FUlthermore, there is little or no discussion on how the 
groundwater storage value of 15,000,000 acre-feet was derived. A more conservative estimate of 
9,100,000 acre-feet was estimated and proposed for groundwater storage in the basin by Eagle Crest 
Energy for their groundwater pumped storage project. However, it unclear whether either of these two 
storage estimates represents the total amount of water in storage versus the recoverable amount of water 
in storage, which is a smaller portion of the total amount of water in storage. For example, assuming a 
total amount of water in storage of 15,000,000 acre-feet and using the average aquifer storage (i .e., 
drainable porosity) values of 0.05 and 0.0002 reported for the alluvium and the Bouse Formation in Soil 
& Water Table 7 (page C.9-26), the recoverable amount of water in storage would be reduced to 750,000 
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acre·feet and 3.000 acrc·feet, respectively. For the analysis, the recoverable amount of water in storagc 
should be utilized to evaluate whether or not "a significant percentage of the total amount of groundwater 
in storage" has been exceeded. If both of these total storage estimates prove to be recoverable storage 

estimates. the NPS suggests using the more eonservativc value (9,100,000 acre·feet) so that this and otht.-r 
forthcoming SAlDEIS's and foreseeable groundwater developmcnt projects arc consistent in their 

cvaluation of potential individual and cumulative impacts produced by these projects. It will be important 
for the CEC and BLM to utilize a consistent set of hydrologic parameter values (groundwater storage. 
water balance parameters. etc.) in this and future SAlDEIS's so that the impact evaluations arc 

comparable from one project to another. 

I 
On page C.9·70. first paragraph. the statement is made that "the project's contribution to the cumulative 
impact to basin balance is less than cumulatively considerable:· Please elaborate on what is meant by this 

statement as it is unclear to the NPS. How much is cumulatively considerable and how do we know when 
this threshold has been exceeded? 

I 
The water balance estimate proposed for the Chuckwalla Valley Groundwater Basin is not substantiated 

by the available water level data. In the water balance presented in Table 6 on page C.9.22, the current 
annual amount of water recharging the basin exceeds the amount of water discharging from the basin by 

2.600 acre· feet (representing an overbalance of23%). If an annual surplus is occurring, then the amount 
of groundwater stored within the basin should be increasing and one should sec evidence of groundwater 
levels rising over time. To date, no evidence has been presented that water levels arc rising in the basin to 
support this position, with the exception of some water levels suspected to be recovering from known 

periods of significant groundwater pumping in the basin. As a result of this overbalance, the NPS 
believes the preliminary analysis understates the potential individual and cumulative impacts that might 

result in the basin related to the proposed solar project and other reasonably foreseen projects. 

Groundwater hydrologists commonly assume that a relatively undeveloped desert basin like the 

Chuckwalla Valley Groundwater Basin is in a quasi-equilibrium condition with respect to estimating a 
water balance for such a basin. Therefore. ovcr a sufficientl y long period of time. the amount of water 
coming into the basin (from precipitation and inflow from other basins) should be closely balanced by the 

amount of water leaving the basin (from narural evapotranspiration and outflow to other basins). This 
balance is disturbed when human activity disrupts inflow into the basin and/or the outllow from the basin 
(e.g., by pumping groundwater). In general, hydrologists have much better control in estimating outflow 
vol umes than inflow volumes. and therefore. the OUlflow estimate should be used as the ultimate 
constraint on the water balance for the basin. This is an approach commonly adopted by the United States 

Geological Survey (USGS) when they conduct water resource investigations in the region. 

Assuming a pre..<Jevelopmcnt. quasi·equilibrium condition existed. the NPS believes the water balance 
inflow estimate should be adjusted downward to more elosely match the reported water balance outflow 

estimate of II , I I I aere·feet per year (af)r). For example. adjusting the annual recharge rate downward to 
a rate similar to the BLM's and County of Riverside 's estimate of 5.600 afy and adjusting the combined 
subsurface inflow from Pinto VaHey and Oroeopia VaHey to 2,500 af)r and 1.700 afy. respectively (values 
reported in Eagle Crest Energy. 2009), results in an adjusted water balance inflow estimate of 10,431 afy. 
When compared to the current outflow estimate of I I, III afy, this adjusted inflow estimate would 
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produce a water balance deficit of 680 acre-feet, or an imbalance of about 6 percent, which is an 

improvement over the current imbalance. Closer examination of the hydrographs presented for wells 

4/17-6Cl, 5117-19Ql, and 5117-33Nl, though hard to distinguish at the scale presented in the DEIS 

document, suggests that slow declines in the basin groundwater level have been occurring since the 

1960s, which is consistent with a deficit in the water balance (i.e. , an overdraft condition). Unless it is 

shown through additional water level analysis that the higher water balance inflow value is justified, the 

NPS believes a lower inflow value provides a more "conservative" and correct estimate to use in the 

water balance analysis and subsequent evaluation of impacts to regional water level declines and storage 

depletion. If the CEC and BLM agree with the NPS's contention, several tables will need to be revised to 

reflect the updated water balance estimates. 

Revise hydro graphs on Figure 7 to aid evaluation oflong-term water level trends. On pages C.9-24 and 

C.9-25, reference is made to Soil and Water Resources Figure 7 and discussion is presented about long­

term water level trends in several wells distributed around the Chuckwalla Valley Groundwater Basin. 

Please revise the vertical axis scale of the hydro graphs presented in Figure 7 so that the reader can discern 

whether or not a long-term increase or decrease in water levels is occurring in the basin. The current 

vertical axis scale of the hydro graphs makes it nearly impossible to determine these conditions. While 

stylistically pleasing, a consistent scale of 400 feet of elevational change for each hydrograph is not 

conducive to detecting changes in water level on the order of several feet. There is nothing preventing the 

vertical axis scale of each hydro graph from being unique relative to the range of water level change 

occurring within each hydrograph. Another solution would be to change the vertical axis from 

groundwater elevation to change in water level so that a smaller scale (e.g ., 50 to 100 feet of change) 

could be developed. 

Corrections to Table 11 are needed. Please correct the "Net Budget Balance" estimates in Table lIon 

page C.9-38. The two values presented are incorrect and should be the difference between the "Annual 

Basin Budget Balance" estimate minus the "Project Requirements" estimate. If the CEC and BLM agree 

with the NPS's contention in Comment #2 above, this table will need to be revised to reflect the updated 

water balance estimates. 

Corrections to Table 17 are needed. Please correct the "Cumulative Project Requirements" and "Net 

Budget Balance" estimates for Year 2019 in Table 17 on page C.9-69. The values presented are incorrect. 

Additionally, in the second and third full paragraphs on this same page, please correct the numbers quoted 

in the discussion as they seem to be different from the numbers presented in Table 17. If the CEC and 

BLM agree with the NPS ' s contention in Comment #2 above, this table will need to be revised to reflect 

the updated water balance estimates. 

Expand the discussion on how the individual and cumulative impacts to groundwater levels in the 

Chuckwalla Valley Groundwater Basin were determined. In the discussion on page C.9-41 concerning 

individual impacts resulting from the project, a maximum drawdown estimate of 57 feet is stated but no 

additional discussion is presented on how this drawdown estimate was derived. On page C.9-39, a 

reference is made to a groundwater model developed by Worley-Parsons that was used to estimate 

impacts to the basin ' s water balance, including subsurface flow from the valley, resulting from the 

operation of another proposed solar energy project in the vaJley (Genesis Solar Energy Project). Was this 
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model also used to predict the ma'(imum drawdo\\'1l value of 57 fect? Little or no discussion is provided 

to give the public confidence in how the model was developed and whether it meets acceptable standards 

and results for a b'Toundwater modcl under CEQAlNEPA. If a groundwater model was used to estimate 

the maximum drawdown that might occur from the Palen Solar Power Project please provide additional 

discussion on the development and use of this model. including how it was calibrated (steady-state and 

rransient), the results ofthc different modeling runs, and any sensitivity analyses that were cond ucted. 

5 

Similarly, in the discussion on pages C.9-70 and C.9-71 of cumulative water level impacts resulting !Tom 

the proposed solar project and other reasonably foreseeable projects in the basin. a reference is made to a 

b'Toundwater model used by AECOM which appears to have been developed for the Parker-Palo Verde­

Cibola area to evaluate impacts from groundwater pumping on the Colorado Ri ver. Is this model 

different from the Worley-Parsons model noted above or might this be the model developed recently by 

the USGS used to detine the Colorado River accounting surface? Please provide additional discussion on 

thc origin and use of the model referenced in the discussion as it pertains to this DE IS, including how it 

was calibrated (steady-state and transient), and the results of the different modeling runs and sensitivity 

analyses that were conducted. \Vhile it appears that results from modeling runs and sensitivity analyses 

arc presented in Table 18 (page C.9-71), additional discussion would help {he reader to better understand 

what this information is supposedly conveying with respect to cumulative impacts to water levels. For 

example, what do Zone 1 and Zone 2 represent in the model , and what foreseeable projects were 

considered in the modcl? 

A single Groundwater Mon itoring and Reporting Plan should be developed and managed for the 

Chuckwalla Valley Groundwater Basin . The NPS commends the CEC and BLM for requiring the 

applicant to comply with the measures stated on pages e.9-93 through C.9-96. in an attempt to evaluate 

possible indi\'idual and cumulative impacts resulting from the proposed project. However, the NPS has 

concerns on how these measures will be applied to other foreseeable projects in the basin and how this 

information will be interpreted with respect to the degree of individual and cumulative impacts produced 

by each potential entity. To avoid potential conflicting interpretations of impacts by mdividual project 

operators, the NPS recommends that a single Groundwater Monitoring and Reporting Plan be developed 

cooperati vely by the appropriate regulatory agencies. solar energy operators and interested stakeholders, 

and managed and evaluated on a regular basis by an independent. scientifically respected organi7..ation 

such as the California Department of Water Resources or the USGS. Funding for developing and 

implementing the plan should be provided by the applicant and other roreseeable project operators in an 

equitable manner as a condition of b'Tanting their right-of-way and operating permits. This runding would 

cover costS for installing and monitoring new wells net:ded in the network. monitoring ex isting well s in 

the network. processing and interpreting the water level and water quality data. and report production. 

Given that much of the basin may be developed as a solar energy study area. it may make more sense to 

develop and manage one Groundwater Monitonng and Reporting Plan and monitoring network for the 

solar energy study area instead of developing and managing several individual plans and monitoring 

networks for each project. Several individually managed plans invites several differing interpretations of 

potential individual and cumulative impacts to the groundwater resources of the hydrologically connected 

basins and conflicts concerning who may be responsible for mitigating specific impacts to existing water 

users in these basins. Util izing an independent third-party to manage and evaluate the infonnation will 
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provide assurances to existing water users that unbiased science is being utilized to evaluate whether 
potential impacts are occurring and whether mitigation is necessary. 

Air Quality 

Mitigation measures to control fugitive dust at the completion of the grading operation and during 
operations should be addressed. The proposed development is planned in an area identified as containing 
desert pavements and sandy washes. Competing theories or attempts to rationalize the development of 
desert pavements is still at the forefront of debate by most experts. However, not in debate is the material
type that underlies all desert pavements. The finest soil particles ranging from silt to silty clay underlie 
all desert pavements. The disruption of large areas of desert pavement during grading, post-grading and 
for the life of the project is likely to produce fugitive dust storms during mild to moderate wind activity. 
Heavier sand particles dislodged and transported over short distances by saltation l

, require high winds to 
become airborne. Fine soil particles do not require high winds to become airborne and are suspended for 
long periods of time. During high wind events, saltation of larger sand grains over fine particulate 
landscapes may exacerbate the fugitive dust issue, possibly to a level of complete white-out events 
downwind from the project. 

6 

 

Impacts from fugitive dust have been addressed during the construction phase of the proposed project. 
Large areas of disturbance, unmitigated for the control of fugitive dust, have the potential to create white­
out conditions. Some (or substantial) grading will be required to facilitate the proposed development. 
Project plans should consider alternatives to full grading of the area (e.g. , leaving strips of vegetation) as 
other solar projects are doing. Mitigation measures to control fugitive dust at the completion of the 
grading operation should be addressed (e.g. will the site be compacted or treated to control fugitive 
dust?). Controlling fugitive dust during normal operations should also be clearly addressed. 

t 

I 
ViewshedIRecreation 

The preservation of view shed, in effect visibility, needs to be addressed. As presented above, fugitive 
dust may likely be a result of the grading operation and exposing the fine particulate soils that underlie the 
desert pavements. Fine particle soils brought to the surface during grading will remain at the surface 
possibly creating fugitive dust problems for the life of the project. Significant viewshed impacts pose 
serious problems in other areas where fine particulate soil particles are exposed at the surface by 
anthropogenic activities (e.g. Owens Valley) . 

The DEIS states that the viewshed will be significantly impacted by the proposed project as well as other 
renewable energy projects in the same vicinity (cumulative impacts). However, the DEIS needs to clearly 
communicate that in addition to visual impacts associated with fugitive dust, visitors to Joshua Tree 
National Park will experience the same significant degradation of the viewshed (for the life of the 
project), as described for other areas such as the 1-10 corridor, when the project is viewed from park 
lands. The DEIS should include a description of the current view from prominent overlooks in the park 
toward the proposed project area and include detailed maps and photos that clearly define the park and 

1 Saltation is a geologic process by which sand or larger particles are transported by a fluid (air or water) over short 
distances that can impact other particles causing more particles to become airborne. 
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project boundaries. Each of the project alternatives addressing project footprint or equipment design 
(cooling towers, transmission towers, and power stations) should also contain the same descriptive. map.
and photo information to specifica ll y inform the public and decision makers about potential impacts to 

Joshua Tree National Park. 

Night Sky 

The proposed project is located in one of the most pristine areas for night sky viewing. Mitigation 

measures from light rrcspass. relating to security. nighttime operations for aircraft and other activities 
appear to have been properly addressed. We strongly encoumgc and support any further mitigation that 
would prevent light trespass from the proposed project. 

1 
 

Wildlife resources 

Measures to reduce impacts to habitat of the Mojave fringe-toed lizard are encouraged (e.g., the Reduced 
Acreage Alternative). Found in locations within the park near the project site, the Mojave fringe-toed 

lizard is dependent on the Chuckwalla Valley as it provides nearby habitat that is important to park 
populations for the purposes of migration. The protection of the habitat and associated corridors will be 
essential in ensuring strong genetic structure within isolated Mojave fringe-toed lizard populations found 

in the Chuckwalla Valley and Pinto Basin. 

The plan 8 10-20 outlines the mitigation planned by the project owner for reducing the impact to the 
Mojave fringe-toed lizard. Careful attention to that plan will aid in the future protection of quality habitat 
for the lizard and will artempt to mitigate for the loss of habitat realized from the implementation of the 

project. 

If you have any questions or need additional infonnation, please contact the park superintendeni' s office 

at 760-367-5502. or Andrea Compton, Chief of Resources at 760-367-5560, Andrea Complon@nps.gov. 

I 

I 

John Slaughter 
Acting Superintendent 

Cc: Curt Sauer, Superintendent, Joshua Tree National Park 
George Turnbull, Acting Regional Director, Pacific West Region 
Carol McCoy, Geologic Resources Division, Natural Resource Program Center 
David Reynolds, Land Resources Pro,gram, Pacific West Region 
Alan Schmierer. Environmental Coordinator. Pac itic West Region 
Andrea Compton. Chief of Resources, Joshua Tree National Park 
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Comment Letter 2
 

Brendan Hughes To <capssolarpalen@blm.gov>, 
<jesusthedude@hotmail.com> <asolomon@energy.state.ca.us> 

cc 

07/01/2010 06:43 PM bcc 

Subject Comments on Palen Solar Power Project DEIS 

To whom it may concern:  

My name is Brendan Hughes and I would like to comment on the proposed Palen Solar 
Power Project Staff Assessment/Draft EIS. I encourage BLM and CEC to choose the No 
Action Alternative and amend the CDCA Plan to place this area off-limits to future 
development.  This project will have immitigable impacts to biological and visual resources.  
Additionally, viable alternatives exist that will not destroy intact desert habitat.  

The proposed project will have negative impacts on several endangered or special-status 
species.  This project will destroy 210 acres of the Chuckwalla Critical Habitat Unit for the 
desert tortoise.  Additionally, it will destroy thousands of acres of suitable habitat for desert 
tortoises.  These are unacceptable impacts to a federally-threatened species.  The 
cumulative impacts of all of these solar projects on desert tortoises could lead to the demise 
of the entire species in the wild.  CEC should not enable the extirpation of the California 
state reptile.  Furthermore, habitat will be lost for the Mojave fringe-toed lizard and the 
burrowing owl, which are sensitive species, as well as many other important plants and 
animals.  This project will also hinder the creation of new Mojave fringe-toed lizard habitat 
by obstructing sand movement in the northern Chuckwalla Valley.  As BLM and CEC staff 
acknowledge, the biological impacts of this project are immitigable, and therefore it should 
be denied. 

Severe impacts will also occur to the visual resources of the area, including the Coxcomb 
Mountains and Eagle Mountains of Joshua Tree National Park, and the Palen-McCoy, 
Chuckwalla, and Little Chuckwalla Mountains Wilderness Areas.  I have hiked in the 
Palen-McCoy and Little Chuckwalla Wilderness Areas, and I enjoyed the vast, unconfined 
landscapes that I observed during those hikes.  A project such as this would taint future 
hikes and reduce my ability to enjoy the California Desert.  

Finally, CEC staff identified a "Desert Center" Alternative that would be sited on and in the 
vicinity of former agricultural fields.  I suggest that, if a utility-scale plant needs to be 
constructed, CEC should only authorize siting to occur on previously-disturbed agricultural 
land. Very little, if any, undisturbed desert should be required to build such a plant.  Solar 
Millennium should be able to work within these limits.  Smaller solar plants are perhaps 
even more viable than larger ones, as the current Harper Dry Lake and Kramer Junction 
solar fields demonstrate.  CEC should begin encouraging applicants to use 
previously-disturbed land, and deny outright applications for intact, viable desert habitat. 

Again, I would like to ask BLM and CEC to choose the No Action Alternative for this project, 
and amend the CDCA plan to place this area off-limits to future development. 

Thank you for your consideration. 

Brendan Hughes 
61093 Prescott Trail 
Joshua Tree, CA 92252 
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"Ileene Anderson" To <CAPSSolarPalen@blm.gov>, "'Allison Shaffer'" 
<ianderson@biologicaldiversit <Allison_Shaffer@blm.gov> 
y.org> cc "'Lisa Belenky'" <lbelenky@biologicaldiversity.org>, 

<asolomon@energy.state.ca.us>,07/01/2010 02:59 PM 
<docket@energy.state.ca.us>, <brian_croft@fws.gov>, 

bcc 

Subject CBD comments on Palen Solar Power Plant DEIS 

Hello Allison Shaffer,
 
Please find attached the Center for Biological Diversity’s comments on BLM’s DEIS for the Palen Solar
 
Power Plant Project. I will be sending a hardcopy with references via overnight mail.
 
Please feel free to contact me with any questions.
 
Best regards,
 
Ileene Anderson
 

ILeene Anderson 
Biologist/Public Lands Desert Director 
Center for Biological Diversity 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA 90046 
(323) 654-5943 
www.biologicaldiversity.org 
"Our good fortune will only last as long as our natural resources" Will Rogers 
Please consider the impact on the environment before printing this e-mail. 
*Get the latest on the BP oil spill on the Center’s new Gulf Disaster website 
, updated daily.* 
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CENTER for  BIOLOGICAL DIVERSITY 

VIA EMAIL AND FEDERAL EXPRESS OVERNIGHT DELIVERY 

July 1, 2010 

Allison Shaffer, Project Manager, 
Palm Springs South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, California 92262 
CAPSSolarPalen@blm.gov. 

Re: Comments on the Draft Environmental Impact Statement/Staff Assessment for the 
Chevron Energy Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible 
California Desert Conservation Area Plan Amendment (CEC Application For Certification 
(09-AFC-7)) 

Dear Project Manager Shaffer: 

These comments are submitted on behalf of the Center for Biological Diversity’s 255,000 staff, 
members and on-line activists in California and throughout the western states, regarding the 
Draft Environmental Impact Statement/Staff Assessment Chevron Energy Solutions/Solar 
Millennium Palen Solar Power Plant (PSPP) (“DEIS”) and Possible California Desert 
Conservation Area Plan Amendment (CEC Application For Certification (09-AFC-7)) 
(“proposed project”) , issued by the Bureau of Land Management (“BLM”). 

The development of renewable energy is a critical component of efforts to reduce 
greenhouse gas emissions, avoid the worst consequences of global warming, and to assist 
California in meeting emission reductions set by AB 32 and Executive Orders S-03-05 and S-21- 
09. The Center for Biological Diversity (the “Center”) strongly supports the development of 
renewable energy production, and the generation of electricity from solar power, in particular. 
However, like any project, proposed solar power projects should be thoughtfully planned to 
minimize impacts to the environment. In particular, renewable energy projects should avoid 
impacts to sensitive species and habitats, and should be sited in proximity to the areas of 
electricity end-use in order to reduce the need for extensive new transmission corridors and the 
efficiency loss associated with extended energy transmission. Only by maintaining the highest 
environmental standards with regard to local impacts, and effects on species and habitat, can 
renewable energy production be truly sustainable. 

As proposed, the project right of way includes over 5,000 acres of public lands and the 
project as proposed would permanently disturb approximately 3,000 acres of public lands in the 
Colorado desert that provide habitat for many species including the threatened desert tortoise and 
the imperiled Mojave fringe-toed lizard. The proposed project also includes new a new gas line, 

C 

Lisa T. Belenky •Senior Attorney • 351 California St., Suite 600 •San Francisco, CA 94104  

tel: (415) 436.9682 ext. 307 fax: (415) 436.9683 lbelenky@biologicaldiversity.org www.BiologicalDiversity.org 

K-13 

3-01 

3-02 



 

 

 

 

 

 

3-02 

Comment Letter 3
 

a gen-tie line, and a new substation. The DEIS for the proposed plan amendment and right-of­
way application: fails to provide adequate identification and analysis of all of the significant 
impacts of the proposed project on the desert tortoise, the Mojave fringe-toed lizard, rare plants 
including Colorado desert microphyll woodlands, and other biological resources; fails to 
adequately address the significant cumulative impacts of the project; and lacks consideration of a 
reasonable range of alternatives. 

Of particular concern is the BLM’s failure to include adequate information regarding the 
impacts to resources and the failure to fully examine the impact of the proposed plan amendment 
to the California Desert Conservation Act Plan (“CDCA Plan”) along with other similar 
proposed plan amendments and as a result the current piecemeal process may lead to the 
approval of industrial sites sprawling across the California Desert generally, and the Chuckwalla 
Valley in particular, within habitat that should be protected to achieve the goals of the 
bioregional plan as a whole. The DEIS fails to consider potential alternative plan amendments 
that would protect the most sensitive lands from future development.  Alternative siting and 
alternative technologies (including distributed PV) should have been fully considered in the 
DEIS, because they could significantly reduce the impacts to many species, soils, and water 
resources in the Colorado desert. Although the area of the proposed project is currently part of 
the evaluation being undertaken by the BLM for the solar PEIS for solar energy zones, within the 
western portion of the “Riverside East” proposed solar energy study area (“SESA”), 
unfortunately, there has been no environmental documentation yet provided for that process and 
there is as yet no way to discern if the proposed project siting will be compatible with that 
planning. In scoping comments on the PEIS, the Center raised concerns about the impacts that 
development in this portion of the proposed SESA would have to species and habitats and 
particularly to connectivity. As the Center has emphasized in our comments on the various 
large-scale industrial solar proposals in the California desert, planning should be done before site 
specific projects are approved in order to ensure that resources are adequately protected from 
sprawl development and project impacts are avoided, minimized and mitigated.   

The Center has been informed that the project applicant continues to work with the 
agencies on alternative site configurations that may avoid or minimize some of the impacts of the 
project, however, the DEIS does not provide that information. Any new site configuration 
alternative will need to be circulated for public review and comment in a Supplemental or 
Revised DEIS that should also include additional information on those resources that were 
inadequately identified and analyzed in the DEIS and additional consideration of off-site 
alternatives and other alternatives. The Center urges the BLM to revise the DEIS to adequately 
address these and other issues detailed below and re-circulate the DEIS or a supplemental DEIS 
for public comment. 

In the sections that follow, the Center provides detailed comments on the ways in which 
the DEIS fails to adequately identify and analyze many of the impacts that could result from the 
proposed project, including but not limited to: impacts to biological resources, impacts to water 
resources, impacts to soils, direct and indirect impacts from the gen-tie line and substation, and 
cumulative impacts.  

Because the project approval process includes a quasi-judicial process in the California 
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Energy Commission, the Center hereby incorporates by reference all of the materials before the 
California Energy Commission regarding the approval of this project. BLM is a party to the 
CEC process, which is being conducted in concert with the BLM approval process, and BLM has 
access to all of the documents (most of which are also readily accessible on the internet), 
therefore, BLM should incorporate all of the documents and materials from that process into the 
administrative record for the BLM decision as well. 

I. 	 The BLM’s Analysis of the Proposed Plan Amendment and Proposed Project Fail 
to Comply with FLPMA. 

As part of FLPMA, Congress designated 25 million acres of southern California as the 
California Desert Conservation Area (“CDCA”). 43 U.S.C. § 1781(c). Congress declared in 
FLPMA that the CDCA is a rich and unique environment teeming with “historical, scenic, 
archaeological, environmental, biological, cultural, scientific, educational, recreational, and 
economic resources.” 43 U.S.C. § 1781(a)(2). Congress found that this desert and its resources 
are “extremely fragile, easily scarred, and slowly healed.”  Id. For the CDCA and other public 
lands, Congress mandated that the BLM “shall, by regulation or otherwise, take any action 
necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C § 1732(b). 

The sum total of the plan amendment to the CDCA plan is one sentence: 
Permission granted to construct solar energy facility (proposed PSPP Project).  DEIS at A-6. 
The DEIS then lists the criteria for consideration of the plan amendment and right of way 
application and BLM’s responses to each issue.  DEIS at A-6 to A-9. The Center appreciates 
BLM’s effort in this regard (which were absent in other recent environmental documents 
prepared for large-scale solar projects), however, given the impact of the proposed project on 
other multiple uses of these public lands at the proposed site as well as other aspects of the 
bioregional planning, it is clear that BLM may also need to amend other parts of the plan as well 
and should have looked at additional and/or different amendments as part of the alternatives 
analysis. 

Although not clearly included as part of the proposed plan amendment, BLM did provide 
some additional information in the DEIS regarding potential plan amendments that would adopt 
3 right of way exclusion areas as part of a mitigation strategy.  See DEIS, Biological Resources 
Appendix B: Northern and Eastern Colorado Desert Coordinated Management Plan NECO Land 
Use Plan Amendments. The DEIS discusses plan amendments that would increase protection for 
the desert tortoise by designation of a Pinto Basin-Chuckwalla DWMA Tortoise Linkage Area 
(B-1), a Palen Dunes Solar Exclusion Area (B-2),and a Palen Wilderness- Chuckwalla DWMA 
Wildlife Linkage Area (B-2 to B-3) as exclusion areas for rights of way.  Unfortunately, the 
proposals do not clearly limit any other threats to protect key habitat values and species.   

While the Center supports additional protections for species and habitats on public land, 
we have several concerns with the proposed land use amendments not the least of which is the 
BLM’s failure to accurately address the limits of those protections on the ground under the 
current regulatory and statutory framework that applies to these public lands.  For example, most 
of the lands that would be excluded from new solar ROW siting under the proposal are MUC 
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class M lands that are open to multiple other high intensity uses.  See CDCA Plan at 13. Specific 
comments on the proposal are discussed below: 

Pinto Basin-Chuckwalla DWMA Tortoise Linkage Area: The Center supports 
protection of the key linkage area between Joshua Tree National Park/Pinto Basin DWMA and 
the Chuckwalla DWMA.  However, this proposal is unclear (no map is provided) and it is 
inadequate to provide the needed protections. For example, the reference to the “unused portions 
of the First Solar Right of Way” appears to assume that the First Solar proposed project will be 
permitted although a DEIS has not even been issued for that project yet and certainly no decision 
has been made. As a result, such an assumption is unlawfully pre-decisional. Metcalf v. Daley, 
214 F.3d 1135, 1142 (9th Cir. 2000) (“the comprehensive 'hard look' mandated by Congress and 
required by the statute must be timely, and it must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made.”)  

The “analysis” provided, such as it is, was clearly rushed.  For example, the appendix 
states in error that this would provide linkage between the Chuckwalla and the Chemehuevi 
critical habitat units (DEIS at B-1).  Moreover, while the DEIS states in a general way that the 
proposed plan amendment would “preclude further development from all major ground 
disturbing activities” it would also continue to allow “casual” uses (including ORV use) and does 
not withdraw the area from mining location – both of these activities and others could lead to 
significant ground disturbance and impacts to the linkage area under the proposal as stated.  

Palen Dunes Solar Exclusion Area: The Center supports protection of the Palen Dunes 
system and additional habitat protections for the imperiled Mojave fringe-toed lizard and other 
dune dependent species. However, the proposal is unclear and there is no map of the proposed 
exclusion area. The DEIS states that the area would be managed to maintain “the most essential 
portion of the Palen Dune system” but provides no map or other description of which portions 
BLM considers “most essential” nor does it explain why.  Moreover, the area appears to include 
significant amounts of private land but no discussion is provided on that issue.  Finally, as with 
the linkage area proposal, the primary “protection” is simply not allowing additional solar 
projects in the dunes exclusion area. While solar projects clearly represent a threat to dunes 
habitat they are not the only threat and as the DEIS states a “wide variety of uses would still be 
expected to occur in this area.” As a result it is unclear whether this proposal will result in 
significant conservation for the dunes or the species dependent on them.   

Palen Wilderness- Chuckwalla DWMA Wildlife Linkage Area:  The Center supports 
protection of a linkage between the Palen Wilderness and the Chuckwalla DWMA.  However, as 
with the other proposals, the protections only limit the threat from solar, there is no map or other 
clear delineation of the proposed protected linkage, and appears to also assume that another 
proposed solar project – the Genesis Ford Dry Lake Project—will be approved.   

The Center has repeatedly sought stronger protections for desert tortoise and tortoise 
critical habitat in the DWMAs within the CDCA as a whole and particularly within the NECO 
planning area. Despite the fact that desert tortoise populations in the NECO DWMAs continue 
to decline, BLM has continued to allow activities that significantly impact tortoise and critical 
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habitat within the DWMAs. For example, the BLM’s NECO plan amendment adopted ORV 
“open wash zones” on 218,711 acres (25%) in the Chemehuevi DWMA and 352,633 acres 
(43%) in the Chuckwalla DWMA, and in an additional 1,042 square miles (666,880 acres) of 
desert tortoise habitat outside of both the DWMAs and critical habitat.  As a result the NECO 
plan currently allows virtually unlimited ORV use in large parts of the DWMAs and allows 
significant damage to desert tortoises and their critical habitat to occur.   

The Center strongly supports greater protections for the desert tortoise and its habitat and 
urges BLM to amend the plan to remove all “open wash zones” from all critical habitat and 
DWMAs in the planning area.  The BLM should also provide ongoing monitoring of critical 
habitat and the DWMAs (and make all reports publically available) to ensure that all existing 
route closures and other protections in the DWMAs are implemented and any new protective 
measures have the intended effect.  In addition, BLM should consider a plan amendment that 
would change the MUC class of any of the lands in the Palen dunes and the linkage areas that are 
currently class M to either class C (controlled use) or class L (limited use).  The Center believes 
that at least portions of these areas may well be suitable for class C which is generally used for 
areas that are suitable for wilderness protection and these linkages and dunes would thereby gain 
additional long term protections.  In addition to a change in MUC class, the BLM should 
consider amending these essential areas into ACEC designation, to clearly identify and manage 
these areas for conservation of species. 

Even taking into account the proposed plan amendments that would exclude additional 
solar rights of way as part of the mitigation, BLM has failed to take a comprehensive look at the 
proposed plan amendment for the ROW to determine: 1) whether industrial scale projects are 
appropriate for any of the public lands in this area; 2) if so, how much of the public lands are 
suitable for such industrial uses given the need to balance other management goals including 
preservation of habitat and water resources; and 3) the location of the public lands suitable for 
such uses. As noted above, the BLM has also failed to explain how this proposed project would 
interface with the Solar PEIS process that is already under way and was intended to consider 
these questions. The Center remains concerned that the result of the current process is a 
piecemeal approach to project review with site-specific approvals made before planning is 
completed which threatens to undermine the “bioregional” approach in the CDCA Plan as a 
whole as well as violate the fundamental planning principles of FLPMA.  

A.	 The DEIS Fails to Adequately Address the Plan Amendment in the 
Context of the CDCA Plan. 

Unfortunately, the DEIS fails to adequately consider the impacts of the proposed project 
and plan amendment and reasonable alternatives in the context of FLPMA and the CDCA Plan. 
FLPMA requires that in developing and revising land use plans, the BLM consider many factors 
and “use a systematic interdisciplinary approach to achieve integrated consideration of physical, 
biological, economic, and other sciences . . . consider the relative scarcity of the values involved 
and the availability of alternative means (including recycling) and sites for realization of those 
values.” 43 U.S.C. § 1712(c). As stated clearly in the CDCA Plan: 
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The goal of the Plan is to provide for the use of the public lands, and 
resources of the California Desert Conservation Area, including economic, 
educational, scientific, and recreational uses, in a manner which enhances 
wherever possible—and which does not diminish, on balance—the 
environmental, cultural, and aesthetic values of the Desert and its productivity. 

CDCA Plan at 5-6. The CDCA Plan also provides several overarching management principles: 

MANAGEMENT PRINCIPLES 

The management principles contained in the law (FLPMA)—multiple use, 
sustained yield, and the maintenance of environmental quality—are not simple 
guides. Resolution of conflicts in the California Desert Plan requires innovative 
management approaches for everything from wilderness and wildlife to grazing 
and mineral development. These approaches include: 

—Seeking simplicity for management direction and public understanding, 
avoiding complication and confusing in detail which would make the Plan in 
comprehensive and unworkable. 

—Development of decision-making processes using appropriate 
guidelines and criteria which provide for public review and understanding. These 
processes are designed to help in allowing for the use of desert lands and 
resources while preventing their undue degradation or impairment. 

—Responding to national priority needs for resource use and 
development, both today and in the future, including such paramount priorities as 
energy development and transmission, without compromising the basic desert 
resources of soil, air, water, and vegetation, or public values such as wildlife, 
cultural resources, or magnificent desert scenery. This means, in the face of 
unknowns, erring on the side of conservation in order not to risk today what we 
cannot replace tomorrow. 

—Recognizing that the natural patterns of the California Desert, its 
geological and biological systems, are the basis for planning, and that human use 
patterns, from freeways to fence lines, define its boundaries. Only in this way can 
the public resources can be understood and protected by the Plan that can be 
publicly comprehended, accepted, and followed. 

CDCA Plan 1980 at 6 (first emphasis in original, second emphasis added).    

The CDCA Plan anticipated that there would be multiple plan amendments over the life 
of the plan and provides specific requirements for analysis of Plan amendments. Those 
requirements include determining “if alternative locations within the CDCA are available which 
would meet the applicant’s needs without requiring a change in the Plan’s classification, or an 
amendment to any Plan element” and evaluating “the effect of the proposed amendment on BLM 
management’s desert-wide obligation to achieve and maintain a balance between resource use 
and resource protection.” CDCA Plan at 121.  BLM reads this portion of the CDCA plan 
extremely narrowly and attempts to divorce it from the required NEPA analysis and alternatives. 
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Looking at the CDCA Plan requirement in context with the NEPA review it is clear that the 
BLM was required to analyze not only whether alternative locations were available that would 
not require a plan amendment, but also how the proposed amendment would affect desert-wide 
resource protection and whether alternative locations and alternative plan amendments would 
avoid or lessen those impacts—BLM fails to address the latter issue and did not look at any site 
alternatives.  The inclusion of multiple “no action” alternatives, a reduced acreage alternative, 
and a reconfigured alternative as part of the NEPA analysis failed to cure this omission. 

The CDCA Plan includes the Energy Production and Utility Corridors Element which is 
focused primarily on utility corridors with brief discussion of powerplant siting. Even in 1980 
the CDCA Plan contemplated that alternative energy projects would likely be developed in the 
future but did not expressly provide planning direction for solar energy production.  Nonetheless, 
the overarching principles expressed in the Decision Criteria are also applicable to the proposed 
project here including minimizing the number of separate rights-of-way, providing alternatives 
for consideration during the processing of applications, and “avoid[ing] sensitive resources 
wherever possible.” CDCA Plan at 93. Nothing in the DEIS shows that BLM considered the 
landscape level issues and management objectives or alternatives to the proposed plan 
amendment in the DEIS. 

In addition, BLM should have considered the impacts to existing land use plans for these 
public lands across several scales including, for example: in the Chuckwalla valley, in the 
Colorado Desert in California; and in the CDCA as a whole. 

B.	 The DEIS Fails to Adequately Address Impacts to Multiple Use Class M 
Lands and Loss of Multiple Use in Favor of a Single Use for Industrial 
Purposes.  

As FLPMA declares, public lands are to be managed for multiple uses “in a manner that 
will protect the quality of the scientific, scenic, historical, ecological, environmental, air and 
atmospheric, water resource, and archeological values.” 43 U.S.C.§ 1701(a)(7) & (8).  The 
CDCA Plan as amended provides for four distinct multiple use classes based on the sensitivity of 
resources in each area. The proposed project site is in MUC class M lands.  DEIS at C.12-35. 
Under the CDCA Plan, Multiple-use Class M (Moderate Use) “protects sensitive, natural, scenic, 
ecological, and cultural resources values. For public lands designated as Class M the CDCA 
Plan intends a “controlled balance between higher intensity use and protection of public lands. 
This class provides for a wide variety o[f] present and future uses such as mining, livestock 
grazing, recreation, energy, and utility development. Class M management is also designed to 
conserve desert resources and to mitigate damage to those resources which permitted uses may 
cause.” CDCA Plan at 13 (emphasis added).  The proposed project is a high-intensity, single use 
of resources that will displace all other uses and that will significantly diminish (indeed, 
completely destroy) of approximately 5,000 acres of habitat including impacting aeolian 
transport in the dunes ecosystem, directly impacting habitat for desert tortoise and blocking a key 
tortoise habitat linkage area, and other impacts to species and habitats.  The DEIS does consider 
alternative configurations that would avoid some impacts to some resources but still fails to 
consider how the impacts to sand dunes and Aeolian transport along with the loss of a large area 
of habitat will affect the biological resources of this area. Moreover, BLM does not address how 
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the loss of multiple uses in such a large area might affect other nearby public lands in the CDCA 
such as creating greater pressures on those land for the remaining multiple uses.  

The DEIS does not consider whether and how new access roads created for the proposed 
project may increase off-road vehicle use in this area and thereby significantly increase impacts 
from ORVs on species and habitats surrounding the proposed project.  As another example, the 
DEIS is unclear as to the extent that the proposal would require changes in the route network 
resulting in several routes which would need to be moved—those changes to the route network 
are simply not addressed in the DEIS (nor are the likely direct, indirect and cumulative impacts 
of changing those route designations adequately identified or analyzed, as discussed in detail 
below). Any changes to routes would require BLM to amend the route designations in the area 
because these routes are part of a network that was adopted through a plan amendment.  When 
BLM does consider these issues, as it must, in a revised or supplemental DEIS, a range of 
alternatives must be considered in addition to the fact that such changes will undoubtedly change 
use of the previously existing nearby routes, most likely causing increased use on other nearby 
routes. Even if BLM attempts to simply reroute along the fenceline for the proposed project a 
plan amendment would be required and BLM must then consider that new unauthorized routes to 
provide connections to the other routes, and/or entirely new unauthorized routes may be created 
by off-road vehicle users to avoid the industrial site entirely.   There is no evidence that 
recreational off-road vehicle users will be content to drive for miles along a fence adjoining an 
industrial site rather than striking off cross-country to connect with more scenic routes. Past 
experience shows that the latter is quite understandably a much more likely outcome and BLM 
should recognize this in analyzing the impacts of this project on the existing route network and 
any proposal to amend that network.   

C. Fails to Adequately Address Other Ongoing Planning Efforts 

As noted above, the DEIS fails to adequately address the proposed project in the context 
of other connected projects (including multiple renewable energy projects, substations and 
additional transmission lines) and the ongoing PEIS planning process for solar development in 
six western states undertaken by BLM and DOE. The scoping and early maps for the PEIS did 
identify this area as a proposed solar energy study area.1 Unfortunately, that planning process 
has been slow to move forward.  Without prior planning, there is a high risk that the direct, 
indirect and cumulative impacts of the proposed project in conjunction with others may lead to 
sprawl development in the area and undermine the planning for renewable energy industrial 
zones that BLM has undertaken. 

Of particular concern is the failure of the DEIS to analyze the impacts of the gen-tie and 
the Red Bluff substation which is listed as a cumulative project but no location is provided and 
the BLM has failed to explore alternatives that would minimize impacts of the placement of that 
substation. The Devers to Palo Verde No. 2 environmental review preferred alternative (as 
revised for the California-only line adopted by the CPUC) did not analyze a substation in this 
area. The BLM cannot lawfully piecemeal this project approval. Moreover, the BLM has failed 
to explain how this site specific approval would interface with, or alternatively undermine, the 
solar programmatic planning by federal agencies for the western states.  This critical issue 

1 http://solareis.anl.gov/documents/maps/studyareas/Solar_Study_Area_CA_Ltt_7-09.pdf 
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regarding planning on public lands is not adequately addressed in the DEIS which only mentions 
the PEIS process briefly, and then includes the PEIS as a foreseeable future project with no 
explanation (DEIS at B.3-13). The BLM does not analyze how the PEIS could be affected by 
the approval of this and other projects in the area and does not address how the piecemeal 
analysis of the substation and gen-tie line may undermine the planning for a solar zone in this 
area. Such analysis after the fact is not consistent with the planning requirements of FLPMA or, 
indeed, any rational land use planning principles. 

D. BLM Failed to Inventory the Resources of these Public Lands Before Making a 
Decision to Allow Destruction of those Resources 

FLPMA states that “[t]he Secretary shall prepare and maintain on a continuing basis an 
inventory of all public lands and their resource and other values,” and this “[t]his inventory shall 
be kept current so as to reflect changes in conditions and to identify new and emerging resource 
and other values.” 43 U.S.C. § 1711(a). FLPMA also requires that this inventory form the basis 
of the land use planning process. 43 U.S.C. § 1701(a)(2). See Center for Biological Diversity v. 
Bureau of Land Management, 422 F.Supp.2d 1115, 1166-67 (N.D. Cal. 2006) (discussing need 
for BLM to take into account known resources in making management decisions); ONDA v. 
Rasmussen, 451 F.Supp. 2d 1202, 1212-13 (D. Or. 2006) (finding that BLM did not take a hard 
look under NEPA by relying on outdated inventories and such reliance was inconsistent with 
BLM’s statutory obligations to engage in a continuing inventory under FLPMA). It is clear that 
BLM should not approve a management plan amendment based on outdated and inadequate 
inventories of affected resources on public lands. 

As detailed below in the NEPA sections, here BLM has failed to compile an adequate 
inventory of the resources of the public lands that could be affected by the proposed project 
before preparing the DEIS (including, e.g., rare plants, golden eagle surveys, and other biological 
resources) which is necessary in order to adequately assess the impacts to resources of these 
public lands in light of the proposed plan amendment and BLM has also failed to adequately 
analyze impacts on known resources.  Indeed, the DEIS states that surveys are ongoing after the 
DEIS was issued See DEIS at C.2-10 (“Follow-up spring and fall 2010 special-status plant 
surveys will be performed for 10 plant species within the Project Disturbance Area and along the 
proposed transmission line alignment and substation.”)  Similarly for golden eagles, inadequate 
surveys were conducted before the DEIS was prepared. See DEIS at C.2-4, C.2-39. Although the 
Center understands that golden eagle surveys have now been completed, because that 
information was not included in the DEIS and no analysis of impacts is provided, the BLM must 
revise and recirculate the DEIS or a supplement to include that new information.  Moreover, for 
the Red Bluff substation which is a necessary project component, no site has been identified and 
the potential impacts have not been disclosed or analyzed and, as a result, the location of the gen­
tie line has also not been fully examined.  

Therefore, it appears that a revised DEIS or supplemental DEIS must be prepared to 
include several categories of new information including new survey data about the resources of 
the site and potential impacts of the project on resources of our public land and water, and that 
document must be circulated for public review and comment.  
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E. The DEIS Fails to Provide Adequate Information to Ensure that the BLM will 
Prevent Unnecessary and Undue Degradation of Public lands 

FLPMA requires BLM to “take any action necessary to prevent unnecessary or undue 
degradation of the lands” and “minimize adverse impacts on the natural, environmental, 
scientific, cultural, and other resources and values (including fish and wildlife habitat) of the 
public lands involved.” 43 U.S.C. §§ 1732(b), 1732(d)(2)(a). Without adequate information and 
analysis of the current status of the resources of these public lands, BLM cannot fulfill its duty to 
prevent unnecessary or undue degradation of the public lands and resources. Thus, the failure to 
provide an adequate current inventory of resources and environmental review undermines 
BLM’s ability to protect and manage these lands in accordance with the statutory directive. 

BLM has failed to properly identify and analyze impacts to the resources including the 
impacts from all of the project components.  As detailed below, the BLM’s failure in this regard 
violates the most basic requirements of NEPA and in addition undermines the BLM’s ability to 
ensure that the proposal does not cause unnecessary and undue degradation of public lands.  See 
Island Mountain Protectors, 144 IBLA 168, 202 (1998) (holding that “[t]o the extent BLM failed 
to meet its obligations under NEPA, it also failed to protect public lands from unnecessary or 
undue degradation.”); National Wildlife Federation, 140 IBLA 85, 101 (1997) (holding that 
“BLM violated FLPMA, because it failed to engage in any reasoned or informed decisionmaking 
process” or show that it had “balanced competing resource values”). 

II. The DEIS Fails to Comply with NEPA.  

NEPA is the “basic charter for protection of the environment.”  40 C.F.R. § 1500.1(a). In 
NEPA, Congress declared a national policy of “creat[ing] and maintain[ing] conditions under 
which man and nature can exist in productive harmony.”  Or. Natural Desert Ass’n v. Bureau of 
Land Mgmt., 531 F.3d 1114, 1120 (9th Cir. 2008) (quoting 42 U.S.C. § 4331(a)). NEPA is 
intended to “ensure that [federal agencies] … will have detailed information concerning 
significant environmental impacts” and “guarantee[] that the relevant information will be made 
available to the larger [public] audience.”  Blue Mountains Biodiversity Project v. Blackwood, 
161 F.3d 1208, 1212 (9th Cir. 1998). 

Under NEPA, before a federal agency takes a “‘major [f]ederal action[] significantly 
affecting the quality’ of the environment,” the agency must prepare an environmental impact 
statement (EIS).  Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1067 (9th Cir. 2002) 
(quoting 43 U.S.C. § 4332(2)(C)). “An EIS is a thorough analysis of the potential environmental 
impact that ‘provide[s] full and fair discussion of significant environmental impacts and … 
inform[s] decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment.’”  Klamath-
Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th Cir. 2004) (citing 40 
C.F.R. § 1502.1). An EIS is NEPA’s “chief tool” and is “designed as an ‘action-forcing device 
to [e]nsure that the policies and goals defined in the Act are infused into the ongoing programs 
and actions of the Federal Government.’”  Or. Natural Desert Ass’n, 531 F.3d at 1121 (quoting 
40 C.F.R. § 1502.1). 
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An EIS must identify and analyze the direct, indirect, and cumulative effects of the 
proposed action. This requires more than “general statements about possible effects and some 
risk” or simply conclusory statements regarding the impacts of a project. Klamath Siskiyou 
Wildlands Center v. BLM, 387 F.3d 989, 995 (9th Cir. 2004) (citation omitted); Oregon Natural 
Resources Council v. BLM, 470 F.3d 818, 822-23 (9th Cir. 2006). Conclusory statements alone 
“do not equip a decisionmaker to make an informed decision about alternative courses of action 
or a court to review the Secretary’s reasoning.” NRDC v. Hodel, 865 F.2d 288, 298 (D.C. Cir. 
1988). 

NEPA also requires BLM to ensure the scientific integrity and accuracy of the 
information used in its decision-making.  40 CFR § 1502.24. The regulations specify that the 
agency “must insure that environmental information is available to public officials and citizens 
before decisions are made and before actions are taken.  The information must be of high quality. 
Accurate scientific analysis, expert agency comments, and public scrutiny are essential.” 
40 C.F.R. § 1500.1(b).  Where there is incomplete information that is relevant to the reasonably 
foreseeable impacts of a project and essential for a reasoned choice among alternatives, the BLM 
must obtain that information unless the costs of doing so would be exorbitant or the means of 
obtaining the information are unknown. 40 C.F.R. § 1502.22.  Here the costs are reasonable to 
obtain information needed to complete the analysis and the BLM must provide additional 
information in the EIS—through a supplement or revised EIS.  Even in those instances where 
complete data is unavailable, the EIS also must contain an analysis of the worst-case scenario 
resulting from the proposed project.  Friends of Endangered Species v. Jantzen, 760 F.3d 976, 
988 (9th Cir. 1985) (NEPA requires a worst case analysis when information relevant to impacts 
is essential and not known and the costs of obtaining the information are exorbitant or the means 
of obtaining it are not known) citing Save our Ecosystems v. Clark, 747 F.2d 1240, 1243 (9th 
Cir. 1984); 40 C.F.R. § 1502.22. 

A. Purpose And Need and Project Description are Too Narrowly Construed and 
Unlawfully Segment the Analysis  

1. Purpose and Need: 

Agencies cannot narrow the purpose and need statement to fit only the proposed project 
and then shape their findings to approve that project without a “hard look” at the environmental 
consequences. To do so would allow an agency to circumvent environmental laws by simply 
“going-through-the-motions.”  It is well established that NEPA review cannot be “used to 
rationalize or justify decisions already made.” 40 C.F.R. § 1502.5; Metcalf v. Daley, 214 F.3d 
1135, 1141-42 (9th Cir. 2000) (“the comprehensive ‘hard look’ mandated by Congress and 
required by the statute must be timely, and it must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made.”)  As Ninth Circuit noted an “agency cannot define its objectives in unreasonably 
narrow terms.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transportation, 123 F.3d 1142, 1155 
(9th Cir. 1997); Muckleshot Indian Tribe v. U.S. Forest Service, 177 F. 3d 900, 812 (9th Cir. 
1999). The statement of purpose and alternatives are closely linked since “the stated goal of a 
project necessarily dictates the range of ‘reasonable’ alternatives.”  City of Carmel, 123 F.3d at 
1155. The Ninth Circuit recently reaffirmed this point in National Parks Conservation Assn v. 
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BLM, 586 F.3d 735, 746-48 (9th Cir. 2009) (holding that “[a]s a result of [an] unreasonably 
narrow purpose and need statement, the BLM necessarily considered an unreasonably narrow 
range of alternatives” in violation of NEPA). 

The purpose behind the requirement that the purpose and need statement not be 
unreasonably narrow, and NEPA in general is, in large part, to “guarantee[ ] that the relevant 
information will be made available to the larger audience that may also play a role in both the 
decision-making process and the implementation of that decision.”  Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332, 349 (1989).  The agency cannot camouflage its analysis or avoid 
robust public input, because “the very purpose of a draft and the ensuing comment period is to 
elicit suggestions and criticisms to enhance the proposed project.”  City of Carmel-by-the-Sea, 
123 F.3d at 1156. The agency cannot circumvent relevant public input by narrowing the purpose 
and need so that no alternatives can be meaningfully explored or by failing to review a 
reasonable range of alternatives. 

The BLM’s purpose and need for the proposed Palen project is “respond to Palen Solar 
I’s application under Title V of FLPMA (43 U.S.C. 1761) for a ROW grant to construct, operate, 
and decommission a solar thermal facility on public lands in compliance with FLPMA, BLM 
ROW regulations, and other Federal applicable laws” (DEIS at A-11), and also states that the 
“BLM authorities include: 

• Executive order 13212, dated May 18, 2001, which mandates that agencies act 
expediently and in a manner consistent with applicable laws to increase the “production 
and transmission of energy in a safe and environmentally sound manner.” 
• The EPAct, which requires the Department of the Interior (BLM’s parent agency) to 
approve at least 10,000 MW of renewable energy on public lands by 2015. 
• Secretarial Order 3285, dated March 11, 2009, which "establishes the development 
of renewable energy as a priority for the Department of the Interior.” 

DEIS at A-12. The DEIS notes that an amendment to the CDCA Plan is needed in order to 
approve the project but does not clearly identify the plan amendment as a part of the project 
being evaluated. Rather, the DEIS states: “If the BLM decides to approve the issuance of a 
ROW grant, the BLM will also amend the CDCA Plan as required.”  DEIS at A-11.  BLM’s 
purpose and need is very narrowly construed to the proposed project itself and an amendment to 
the Plan for the project only. The purpose and need provided in the DEIS is impermissibly 
narrow under NEPA for several reasons, most importantly because it foreclosed meaningful 
alternatives review in the DEIS.  Because the purpose and need and the alternatives analysis are 
at the “heart” of NEPA review and affect nearly all other aspects of the EIS, on this basis and 
others, BLM must revise and re-circulate the DEIS.  

The DOE purpose and need statement provides: 

The Applicant has applied to the Department of Energy (DOE) for a loan 
guarantee under Title XVII of the Energy Policy Act of 2005 (EPAct 05), as 
amended by Section 406 of the American Recovery and Reinvestment Act of 
2009, P.L. 111-5 (the “Recovery Act”). DOE is a cooperating agency on this EIS 

3-39 
cont. 

3-40 

Re: CBD Comments on Palen Solar Power Plant DEIS 12 
July 1, 2010 

K-24 



 

 

 

 

 

  

 

 

 

 

Comment Letter 3
 

pursuant to an MOU between DOE and BLM signed in January 2010. The 
purpose and need for action by DOE is to comply with its mandate under EPAct 
by selecting eligible projects that meet the goals of the Act. 

DEIS at A-12. 

In discussing the cumulative scenario, the DOE loan guarantee program is also described 
as one of the incentive programs for funding renewable energy projects: 

Example[s] of incentives for developers to propose renewable energy projects on 
private and public lands in California, Nevada and Arizona, include the following: 

� U.S. Treasury Department's Payments for Specified Energy Property in Lieu of 
Tax Credits under §1603 of the American Recovery and Reinvestment Act of 
2009 (Public Law 1115) - Offers a grant (in lieu of investment tax credit) to 
receive funding for 30% of their total capital cost at such time as a project 
achieves commercial operation (currently applies to projects that begin 
construction by December 31, 2010 and begin commercial operation before 
January 1, 2017). 

� U.S. Department of Energy (DOE) Loan Guarantee Program pursuant to §1703 
of Title XVII of the Energy Policy Act of 2005 - Offers a loan guarantee that is 
also a low interest loan to finance up to 80% of the capital cost at an interest rate 
much lower than conventional financing. The lower interest rate can reduce the 
cost of financing and the gross project cost on the order of several hundred 
million dollars over the life of the project, depending on the capital cost of the 
project. 

DEIS at B.3-2. 

The Center is well aware that deadlines for funding, particularly for the American 
Recovery and Reinvestment Act (“ARRA”) funds, have driven the pace of the environmental 
review for this project and others and, while such funding mechanisms are important, deadlines 
cannot be used as an excuse for rushed and inadequate NEPA review.  The BLM and DOE must 
be concerned with the adequate NEPA review and even if the agencies can properly have an 
objective of timely approval of projects they cannot properly have as purpose and need of the 
project a rushed inadequate environmental impact review.   

Moreover, in its discussion of the need for renewable energy production the DEIS fails to 
address risks associated with global climate change in context of including both the need for 
climate change mitigation strategies (e.g., reducing greenhouse gas emissions) and the need for 
climate change adaptation strategies (e.g., conserving intact wild lands and the corridors that 
connect them).  All climate change adaptation strategies underline the importance of protecting 
intact wild lands and associated wildlife corridors as a priority adaptation strategy measure.  

The habitat fragmentation, loss of connectivity for terrestrial wildlife, and introduction of 
predators and invasive weed species associated with the proposed project in the proposed 
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location may run contrary to an effective climate change adaptation strategy.  Siting the proposed 
project in the proposed location impacting sand dune ecosystems, occupied habitat and important 
habitat linkage areas, major washes and other fragile desert resources could undermine a 
meaningful climate change adaptation strategy with a poorly executed climate change mitigation 
strategy. Moreover, the project itself will emit greenhouse gases and the DEIS contains no 
discussion of ways to avoid, minimize or off set these emissions although such mitigation is 
clearly feasible and other technologies have far less or no GHG emissions during operations are 
also likely to have fewer emissions when calculated on a lifecycle basis.  The way to maintain 
healthy, vibrant ecosystems is not to fragment them and reduce their biodiversity.   

B.	 The DEIS Does Not Adequately Describe Environmental Baseline 

BLM is required to “describe the environment of the areas to be affected or created by the 
alternatives under consideration.” 40 CFR § 1502.15. The establishment of the baseline 
conditions of the affected environment is a practical requirement of the NEPA process.  In Half 
Moon Bay Fisherman’s Marketing Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988), the 
Ninth Circuit states that “without establishing  . . . baseline conditions . . . there is simply no way 
to determine what effect [an action] will have on the environment, and consequently, no way to 
comply with NEPA.”  Similarly, without a clear understanding of the current status of these 
public lands BLM cannot make a rational decision regarding proposed project.  See Center for 
Biological Diversity v. U.S. Bureau of Land Management, et al., 422 F. Supp. 2d 1115, 1166-68 
(N.D. Cal. 2006) (holding that it was arbitrary and capricious for BLM to approve a project 
based on outdated and inaccurate information regarding biological resources found on public 
lands). 

The DEIS fails to provide adequate baseline information and description of the 
environmental setting in many areas including in particular the status of rare plants, animals  and 
communities including golden eagles, rare plants, and the sand dune ecosystem.   

The baseline descriptions in the DEIS are inadequate particularly for the areas where 
surveys are ongoing. As discussed below, because of the deficiencies of the baseline data for 
the proposed project area, the DEIS fails to adequately describe the environmental baseline. 
Many of the rare and common but essential species and habitats have incomplete and/or vague 
on-site descriptions that make determining the proposed project’s impacts difficult at best.  Some 
of the rare species/habitats baseline conditions are totally absent, therefore no impact assessment 
is provided either. A supplemental document is required to fully identify the baseline conditions 
of the site, and that baseline needs to be used to evaluate the impacts of the proposed project. 

C. 	 Failure to Identify and Analyze Direct and Indirect Impacts to Biological 
Resources 

The EIS fails to adequately analyze the direct, indirect, and cumulative impacts of the 
proposed project on the environment.  The Ninth Circuit has made clear that NEPA requires 
agencies to take a “hard look” at the effects of proposed actions; a cursory review of 
environmental impacts will not stand. Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 
1150-52, 1154 (9th Cir. 1998). Where the BLM has incomplete or insufficient information, 
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NEPA requires the agency to do the necessary work to obtain it where possible. 40 C.F.R. 
§1502.22; see National Parks & Conservation Ass'n v. Babbitt, 241 F.3d 722, 733 (9th Cir. 
2001) (“lack of knowledge does not excuse the preparation of an EIS; rather it requires [the 
agency] to do the necessary work to obtain it.”) 

Moreover, BLM must look at reasonable mitigation measures to avoid impacts in the 
DEIS but failed to do so here. Even in those cases where the extent of impacts may be somewhat 
uncertain due to the complexity of the issues, BLM is not relieved of its responsibility under 
NEPA to discuss mitigation of reasonably likely impacts at the outset. Even if the discussion 
may of necessity be tentative or contingent, NEPA requires that the BLM provide some 
information regarding whether significant impacts could be avoided.  South Fork Band Council 
of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009). 

The lack of comprehensive surveys is particularly problematic.  Failure to conduct 
sufficient surveys prior to construction of the project also effectively eliminates the most 
important function of surveys - using the information from the surveys to minimize harm caused 
by the project and reduce the need for mitigation.  Often efforts to mitigate harm are far less 
effective than preventing the harm in the first place.  In addition, without understanding the 
scope of harm before it occurs, it is difficult to quantify an appropriate amount and type of 
mitigation. 

The DEIS recognizes (at pg. ES-15) that based on the information provided in the 
biological resources analysis does not complies with all of the laws, ordinances, regulations, and 
standards (LORS). Additionally impacts are not fully mitigated. For this reason alone, a 
supplemental or revised DEIS needs to be provided that complies with all the LORS and 
additional alternatives are included (including a preferred alternative) that avoids and reduces the 
impacts to biological resources.  

The DEIS also acknowledges that the 2009 biological surveys are inadequate and 
supplementary 2010 surveys will be done (DEIS at C.2-3).  However the results of those surveys 
are not available in the DEIS. Therefore, it is impossible to evaluate the potential impact of the 
proposed project based on the lack of adequate survey data. 

The DEIS recognizes that the project is within two Wildlife Habitat Management Areas 
(WHMAs) as established under NECO – the Palen-Ford WHMA and Desert Wildlife 
Management Area (DWMA) Connectivity WHMA (DEIS at C.2-14).  No mitigation is proposed 
to mitigate the identified losses of these important WHMAs (DEIS at C.2-64). 

1.  Desert Tortoise 

The desert tortoise has lived in the western deserts for tens of thousands of years. In the 
1970’s their populations were noted to decline. Subsequently, the species was listed as 
threatened by the State of California in 1989 and by the U.S. Fish and Wildlife Service in 1990, 
which then issued a Recovery Plan for the tortoise in 1994. The U.S. Fish and Wildlife Service 
is in the process of updating the Recovery Plan, and a Draft Updated Recovery Plan was issued 
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in 2008, however it has not been finalized. Current data indicate a continued decline across the 
range of the listed species2 despite its protected status and recovery actions. 

The original and draft Updated Recovery Plans both recognize uniqueness in desert 
tortoise populations in California. This particular subpopulation of tortoise at the proposed 
project site are part of the Eastern Colorado Recovery unit3. Recent population genetics studies4 

have further confirmed 1994 Recovery Plan conclusions the Eastern Colorado Recovery unit was 
one of the most genetically unique recovery units. While the proposed project site may have low 
desert tortoise densities (the DEIS fails to identify the actual number of desert tortoise estimated 
to be onsite), this particular recovery unit has also been documented to have the second highest 
declines in population over the last two years – 37% decline 5. The DEIS fails to identify and 
consider the localized impact to this recovery unit that is already in steep decline.  

While Bio-10 requires a Desert Tortoise Relocation/Translocation Plan (DEIS at pg. C.2­
130), no desert tortoise relocation/translocation plan was included in the DEIS. Recent desert 
tortoise translocations have resulted in significant short-term mortality up to 45%6 and unknown 
long-term survivorship.  It is imperative to have this important plan available in the revised DEIS 
in order for the public and decision makers to be able to evaluate the effectiveness of the 
proposed strategies. 

Mechanisms need to be included to assure that any and all mitigation acquisitions will be 
conserved in perpetuity for the conservation of the desert tortoise.  If those acquisitions are 
within existing Desert Wildlife Management Areas (DWMAs), higher levels of protection than 
are currently in place for DWMAs need to be put in place.  NEPA mandates consideration of the 
relevant environmental factors and environmental review of “[b]oth short- and long-term 
effects” in order to determine the significance of the project’s impacts.  40 C.F.R. § 1508.27(a) 
(emphasis added).  BLM has clearly failed to do so in this instance with respect to the impact to 
the desert tortoise. 

The 1:1 mitigation ratio of desert tortoise habitat outside of critical habitat is actually 
inadequate to mitigate for the destruction of habitat.  Mitigation presumes that acquisition will be 
appropriate tortoise habitat (occupied or unoccupied) which is currently existing and providing 
benefits to the species, to off-set the elimination of the proposed project site.  However, this 
strategy is still a net loss of habitat to the desert tortoise, as currently they are using or could use 
both the mitigation site and the proposed project site.  Therefore, in order to aid in recovery of 
this declining species, at a minimum a 2:1 mitigation ratio should be required as mitigation for 
the total elimination of desert tortoise habitat on the proposed project site. 

If tortoises are relocated or translocated, then the relocation and/or translocation areas 
need to be secured for tortoise conservation, to preclude moving the animals subsequently if 
additional projects move forward on the relocation or translocation site(s). 

2 USFWS 2009 
3 USFWS 1994 
4 Murphy et al. 2007 
5  USFWS 2009. 
6 Gowan and Berry 2010. 
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2. Desert Bighorn Sheep 

The DEIS completely dismisses any desert bighorn sheep impacts from the proposed 
project because of the I-10 interstate.  While we agree that the I-10 is currently a barrier to the 
movement of bighorn (and other species), clearly the DEIS fails to evaluate the opportunity via 
the propose project to re-establish historic linkage for bighorn sheep across the Chuckwalla 
Valley between the Palen Mountains (Bighorn Wildlife Habitat Management Area [WHMA]) 
and the Chuckwalla Mountains (Bighorn WHMA). The DEIS simply proposes to add another 
significant block to bighorn and wildlife movement in the area, without considering ways to 
ameliorate or improve the existing conditions. 

3. Mojave fringe-toed lizard/Sand dunes/Sand Transport System 

We agree with the DEIS conclusion that the impacts of the proposed project to the sand 
transport corridor, the sand dune habitat and the Mojave fringe-toed lizard will be significant 
impacts that cannot be mitigated unless the Project is reconfigured to avoid the obstruction of 
sand transport processes and the sand habitat of the Mojave fringe-toed lizard (DEIS at C.2-1). 
Clearly a supplemental DEIS must examine alternatives that reduce the significant impact to 
these rare communities, processes and species. 

The proposed project would “directly impact 1,735 acres of Mojave fringe-toed lizard 
habitat and would interfere with part of a regional sand transport corridor, affecting 
approximately 1,412 acres of downwind sand dunes” (DEIS at pg. C.2-4).  The DEIS proposes to 
mitigate Mojave fringe-toed lizard habitat at different mitigation ratios based on unexplained 
reasoning. For example occupied habitat of stabilized and partially stabilized dunes are proposed 
to be mitigated at 3:1, while occupied sand fields are to be mitigated at 1:1 (DEIS at pg C.2-65).  
Additionally indirect impacts (i.e. impacts caused to downwind sand deposits from impacts to 
the sand transport system) are proposed at only0.5:1 (DEIS at pg. C.2-65). Other solar energy 
projects proposed to impact Mojave fringe-toed lizard habitat have identified mitigation ratios of 
5:1 and 3:1 for direct impacts to all occupied Mojave fringe-toed lizard habitat and lesser ratios 
for indirect impacts. The DEIS fails to identify why different mitigation ratios are being used in 
different areas, when clearly the direct impacts will eliminate all occupied habitat of Mojave 
fringe-toed lizards on the site, and really directly impact down wind sand deposits as well. In 
addition, Table 6 notes that the acreage of stabilized and partially stabilized sand dunes to be 
directly impacted “may change upon verification of the extent of stabilized and partially 
stabilized sand dunes present in the Project Disturbance Area” (DEIS at pg.66). Clearly a 
supplemental DEIS needs to clarify exactly how much Mojave fringe-toed lizard habitat would 
be impacted by the proposed project and identify a consistent mitigation ratio for impacts to the 
Mojave fringe-toed lizard. 

The DEIS also fails to evaluate the impacts of the proposed project on Mojave fringe-
toed lizard outside of the project site. As Barrows et al. (2006)7 found, edge effects are 
significant for fringe-toed lizards and, in addition, the increase in predators associated with 

7  Barrows et al. 2006 
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developed edges may also have a significant adverse effect on fringe-toed lizards and other 
species. 

4. Rare and Special Status Plants 

As mentioned above, the botanical surveys were one of the inadequate surveys identified, 
and 2010 surveys were/are being done (DEIS at C.2-3). These incomplete data sets preclude 
evaluation of the impacts, or more importantly the ability to design the project to avoid and 
minimize impacts.  Clearly a supplemental DEIS is required to present these missing data.   

5. Migratory and Other Birds and Burrowing Owls 

Birds 

The DEIS downplays the fatalities that have been documented to occur from birds running into 
mirrors8. Adjacent to the proposed project site are agricultural fields, which also attract birds. 
The DEIS does not quantify the number of birds (rare, migratory or otherwise) that use/traverse 
the project site from the avian point count surveys, nor does it evaluate the impact to birds.  
McCrary9 estimated 1.7 birds deaths per week on a 32 ha site with mirrors and a power tower 
configuration. The proposed project site is approximately 1,578 ha (almost 50 times larger).  
While it is a solar trough technology and has a different kind of mirror and power plant 
configuration other researchers have evaluated, impacts to avian species from reflective surfaces 
and power lines10 are also a concern. The DEIS states that “there is insufficient information 
available to conclude with certainty that the PSPP would not be an ongoing source of mortality 
to birds for the life of the project” (DEIS at C.2-98).  We note that because of insufficient 
information the opposite conclusion could also be drawn.  The revised DEIS needs to analyze 
likely impacts to birds from the proposed project and mirror configuration based on the point 
counts. The failure to provide the baseline data from which to make any impact assessment 
violates NEPA. This failure to analyze impacts is not only a NEPA violation, but for migratory 
birds, may also lead to a violation of the Migratory Bird Treaty Act, 16 U.S.C. §§ 703 -711, 
because migratory birds may be “taken” if the proposed project is constructed.  Bio-16 requires 
an Avian Protection Plan which is proposed to “provide the information needed to determine if 
operation of the Project posed a collision risk for birds, and would provide adaptive management 
measures to mitigate those impacts to less than significant levels” (DEIS at pg. C.2-98). 
However, the Avian Protection Plan is not available to provide an assessment of impacts to 
migratory birds. 

While evaporation ponds noted as being part of the project in the DEIS (DEIS at pg. ES­
11) we could not actually locate additional discussion of them in the DEIS.  Open water of any 
kind in the desert is an attractant to wildlife, and this very important issue needs to be addressed 
in the supplemental DEIS particularly with regards to the number and size of the basins, 

8 McCrary 1986 
Ibid 

10 Klem 1990, Erickson et al. 2005 
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attraction to animals including birds (including ravens), and strategies to keep them from 
attracting animals.   

Additionally Executive Order 13186  states “Each Federal agency taking actions that 
have, or are likely to have, a measurable negative effect on migratory bird populations is directed 
to develop and implement, within 2 years, a Memorandum of Understanding (MOU) with the 
Fish and Wildlife Service (Service) that shall promote the conservation of migratory bird 
populations.” 11 Furthermore the EO states that goals pursuant to the MOU include “3) prevent 
or abate the pollution or detrimental alteration of the Environment for the benefit of migratory 
birds, as practicable;” and “(6) ensure that environmental analyses of Federal actions required by 
the NEPA or other established environmental review processes evaluate the effects of actions 
and agency plans on migratory birds, with emphasis on species of concern;”.  Clearly, the 
supplemental DEIR needs to adequately identify the migratory bird issues on site and evaluate 
the impact to those species in light of the guidance in Executive Order 13186. 

Burrowing Owls 

The DEIS notes that burrowing owl including mated pairs are located in the proposed 
project area (DEIS at C.2-86-87). Preliminary results from the 2006-7 statewide census 
identified that the Sonoran desert harbors few Western burrowing owls.12  The DEIS fails to 
evaluate the potential impact of the proposed project on this regional distribution of owls. 

While “passive relocation” does minimize immediate direct take of burrowing owls, 
ultimately the burrowing owls’ available habitat is reduced, and “relocated” birds are forced to 
compete for resources with other resident burrowing owls and may move into less suitable 
habitat, ultimately resulting in “take”.  While Bio-18 requires a Burrowing Owl mitigation plan, 
that plan is not provided. Bio-18 also requires a Burrowing Owl Relocation and Translocation 
Plan which is also not provided.  As with other species, the lack of these plans does not enable 
the evaluation of proposed mitigation. Additionally, the requirements of the plan do not 
explicitly include long-term monitoring of passively relocated birds in order to evaluate 
survivorship of passively relocated birds. 

  Golden Eagle 

While no golden eagles were documented on the project site, as the DEIS notes “focused 
surveys for nest sites were not conducted, nor was an assessment made of use of the Project site 
by wintering golden eagles” (DEIS at pg. C.2-4). In addition, it appears that 2 golden eagle nests 
are located less than 10 miles away from the project site (DEIS Figure 10b – no page number). 
The DEIS fails to present exactly how to mitigate the loss of a substantial amount of foraging 
habitat for the golden eagle. The fact still remains that significant amounts of foraging habitat 
will decrease carrying capacity of the landscape and could result in a potential loss of habitat 
needed to support a nesting pair, which would impact reproductive capacity. 

11 http://ceq.hss.doe.gov/nepa/regs/eos/eo13186.html 
12 IBP 2008 
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Scientific literature on this subject is clear - the presence of humans detected by a raptor 
in its nesting or hunting habitat can be a significant habitat-altering disturbance even if the 
human is far from an active nest13. Regardless of distance, a straight-line view of disturbance 
affects raptors, and an effective approach to mitigate impacts of disturbance for golden eagles 
involves calculation of viewsheds using a three-dimensional GIS tool and development of 
buffers based on the modeling14. Golden eagles have also been documented to avoid 
industrialized areas that are developed in their territory.15 Additionally, the DEIS does not 
actually clearly analyze the impacts to and mitigations for the golden eagle under the Bald Eagle 
and Golden Eagle Protection Act, which prohibits, except under certain specified conditions, the 
take, possession, and commerce of such birds. 

6. Badger and Desert Kit Foxes 

Badgers and desert kit foxes were identified to occur throughout the project area (DEIS 
C.2-4). Literature on the highly territorial badger indicates that badger home territories range 
from 340 to 1,230 hectares16. Therefore, the proposed project could displace at least one badger 
territory. While surveys prior to construction are clearly essential, even passive relocation of 
badgers into suitable habitat may result “take”. Excluding badger from the site is likely to cause 
badgers to move into existing badger’s territory. The same scenario of passive relocation for kit 
fox may also result in “take”. Studies need to be provided on both on- and off-site badger and kit 
fox territories if animals are to be passively relocated in order to increase chances of persistence. 
At a minimum, the revised or supplemental DEIS should identify suitable habitat nearby if the 
project is relying on passive relocation as a mitigation strategy.   

7. Cryptobiotic soil crusts and Desert Pavement 

The proposed project is located in the Mojave Desert Air Quality Management District 
area, which is already in non-attainment for PM-10 particulate matter17. The construction of the 
proposed project further increases emissions of these types of particles because of the disruption 
and elimination of potentially thousands of acres of cryptobiotic soil crusts.  Cryptobiotic soil 
crusts are an essential ecological component in arid lands. They are the “glue” that holds surface 
soil particles together precluding erosion, provide “safe sites” for seed germination, trap and 
slowly release soil moisture, and provide CO2 uptake through photosynthesis18. 

The FEIS does not describe the on-site cryptobiotic soil crusts.  The proposed project will 
disturb an unidentified portion of these soil crusts and cause them to lose their capacity to 
stabilize soils and trap soil moisture.  The DEIS fails to provide a map of the soil crusts over the 
project site, and to present any avoidance or minimization measures.  It is unclear how many 
acres of cryptobiotics soils will be affected by the project.  The DEIS must identify the extent of 

13 Richardson and Miller 1997 
14 Camp et al. 1997; Richardson and Miller 1997 
15 Walker et al. 2005 
16 Long 1973, Goodrich and Buskirk 1998 
17 http://www.mdaqmd.ca.gov/index.aspx?page=214 
18 Belnap 2003, Belnap et al 2003, Belnap 2006, Belnap et al. 2007 
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the cryptobiotic soils on site and analyze the potential impacts to these diminutive, but essential 
desert ecosystem components as a result of this project. 

While desert pavements are mentioned as occurring on the proposed project site (DEIS at 
C.2-16), quantitative acreage of pavement are not identified.  The impact to air quality from 
disturbance of desert pavement is not analyzed.      

8. Insects 

The DEIS fails to address insects on the proposed project site.  In fact no surveys or 
evaluation of rare or common insects are included in the DEIS.  Dune habitats are notorious for 
supporting endemic insects, typically narrow habitat specialists19. 

9. Decommissioning and Reclamation Plan 

Desert lands are notoriously hard to revegetate or rehabilitate20 and revegetation never 
supports the same diversity that originally occurred in the plant community prior to 
disturbance21. The task of revegetating almost eleven square miles will be a Herculean effort that 
will require significant financial resources. In order to assure that the ambitious goals of the 
revegetation effort is met post project closure, it will be necessary to bond the project, so that all 
revegetation obligations will be met and assured. The bond needs to be structured so that it is tied 
to meeting the specific revegetation criteria. 

The project will cause permanent impacts to the on-site plant communities and habitat for 
wildlife despite “revegetation”, because the agency’s regulations based on the Northern and 
Eastern Colorado Plan’s rehabilitation strategies22 only requires 40% of the original density of 
the “dominant” perennials, only 30% of the original cover. Dominant perennials are further 
defined as “any combination of perennial plants that originally accounted cumulatively for at 
least 80 percent of relative density”.23 These requirements fail to truly “revegetate” the plant 
communities to their former diversity and cover even over the long term.  While Bio-22 requires 
the development of a Decommissioning Plan, that plan is not available for public review. In fact 
the DEIS states that “Draft Conceptual Decommissioning Plan (AECOM 2010d) does not 
provide sufficient information to guide the decommissioning of the channel or restoration of the 
Project Disturbance Area, nor does it provide any information that could be used to develop an 
estimate of the funding needed for those activities (DEIS at pg. C.2-99).  BLM’s own regulations 
43 CFR 3809.550 et seq. require a detailed reclamation plan and a cost estimate, they need to be 
included in the revised EIS. A comprehensive decommissioning plan must be developed not just 
for the proposed channels, but for the whole project site. This plan must be included in the 
revised or supplement DEIS in order to evaluate the effectiveness as mitigation. 

10. Fire Plan 

19 Dunn 2005. 
20 Lovich and Bainbridge 1999 
21 Longcore 1997 
22 http://www.blm.gov/ca/st/en/fo/cdd/neco.html 
23 Ibid 
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Fire in desert ecosystems is well documented to cause catastrophic landscape scale 
changes24  and impacts to the local species25. The DEIS mentions the impacts of fire via the 
proliferation of nonnative weeds (DEIS at C.2-17), it fails to analyze the impacts of fire on 
adjacent natural desert habitat. The DEIS fails to adequately analyze the impact that an escaped 
on-site-started fire could have on the natural lands adjacent to the project site if it escaped from 
the site.  The DEIS also fails to address the mitigation of this potential impact. Instead it defers it 
to the Worker Environmental Awareness Program (WEAP) and only requires “a discussion of 
fire prevention measures to be implemented by workers during project activities” (DEIS at C.2­
153). A fire prevention and protection plan needs to be developed and required to prevent the 
escape of fire onto the adjacent landscape (avoidance), lay out clear guidelines for protocols if 
the fire does spread to adjacent wildlands (minimization) and a revegetation plan if fire does 
occur on adjacent lands originating from the project site (mitigation) or caused by any activities 
associated with construction or operation of the site even if the fire originates off of the project 
site. 

11. Failure to Identify Appropriate Mitigation 


Because the DEIS fails to provide adequate identification and analysis of impacts, 
inevitably, it also fails to identify adequate mitigation measures for the project’s environmental 
impacts.  “Implicit in NEPA’s demand that an agency prepare a detailed statement on ‘any 
adverse environmental effects which cannot be avoided should the proposal be implemented,’ 42 
U.S.C. § 4332(C)(ii), is an understanding that an EIS will discuss the extent to which adverse 
effects can be avoided.”  Methow Valley, 490 U.S. at 351-52. Because the DEIS does not 
adequately assess the project’s direct, indirect, and cumulative impacts, its analysis of mitigation 
measures for those impacts is necessarily flawed.  The DEIS must discuss mitigation in sufficient 
detail to ensure that environmental consequences have been fairly evaluated.”  Methow Valley, 
490 U.S. at 352; see also Idaho Sporting Congress, 137 F.3d at 1151 (“[w]ithout analytical detail 
to support the proposed mitigation measures, we are not persuaded that they amount to anything 

3-71more than a ‘mere listing’ of good management practices”). As the Supreme Court clarified in 
Robertson, 490 U.S. at 352, the “requirement that an EIS contain a detailed discussion of 
possible mitigation measures flows both from the language of [NEPA] and, more expressly, from 
CEQ’s implementing regulations” and the “omission of a reasonably complete discussion of 
possible mitigation measures would undermine the ‘action forcing’ function of NEPA.” 

Although NEPA does not require that the harms identified actually be mitigated, NEPA 
does require that an EIS discuss mitigation measures, with “sufficient detail to ensure that 
environmental consequences have been fairly evaluated” and the purpose of the mitigation 
discussion is to evaluate whether anticipated environmental impacts can be avoided. Methow 
Valley, 490 U.S. at 351-52. As the Ninth Circuit recently noted: “[a] mitigation discussion 
without at least some evaluation of effectiveness is useless in making that determination.”  South 
Fork Band Council of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009) (emphasis 

24 Brown and Minnich 1986, Lovich and Bainbridge 1999, Brooks 2000, Brooks and Draper 
2006, Brooks and Minnich 2007
25  Dutcher 2009 
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in original).   

Here, the DEIS does not provide a full analysis of possible mitigation measures to avoid 
or lessen the impacts of the proposed project and therefore the BLM cannot properly assess the 
likelihood that such measures would actually avoid the impacts of the proposed project.  

D. 	Key Plans Not Included 

The DEIS fails to include key plans for public review.  Plans identified in the DEIS and 
relied upon for adequate mitigation but which are unavailable include: 
o	 Weed Management Plan (DEIS at C.2-170) 
o	 Biological Resources Mitigation Implementation and Monitoring Plan (DEIS at C.2-153) 
o	 Raven Management and Monitoring Plan (DEIS at C.2-169) 
o	 detailed revegetation plan for temporary disturbance (DEIS at C.2-158) 
o	 Decommissioning and Reclamation Plan (for permanent closure) (DEIS at C.2-181)  
o	 Burrowing Owl Mitigation and Monitoring Plan (DEIS at C.2-173) 
o	 Burrowing Owl Relocation/Translocation Plan (DEIS at C.2-86) 
o	 Avian Protection Plan (DEIS at C.2-171) 
o	 Desert Tortoise Relocation/Translocation Plan (DEIS at C.2-162) 
o	 Desert Tortoise Management Plan for Compensatory Mitigation Lands (DEIS at C.2-89)  
o	 Special-status Plant Impact Avoidance and Mitigation Plan (DEIS at C.2-175) 
o	 Management Plan for Sand Dune/Fringe-toed Lizard Compensation lands (DEIS at C.2­

177) 
o	 Ground Water Dependent Vegetation Monitoring Plan (DEIS at C.2-182) 
o	 Compensatory Mitigation Plan for State Waters (DEIS at C.2-179) 
o	 Desert Tortoise Compensatory Mitigation Plan (DEIS at C.2-89) 

Plans that are not currently required but need to be included: 
o	 Bat Protection Plan 
o	 Plan for restoring sheet flow to the terrain downslope of the Project boundaries  
o	 Management Plan for Sand Dune/Fringe-toed Lizard  
o	 Fire Plan 

All of these plans are key components to evaluating the avoidance, minimization and 
mitigation to biological resources by the proposed project.  Their absence makes it impossible to 
evaluate the impacts from the proposed project.  Each of these plans needs to be included in the 
supplemental EIS. 

E. Impacts to Water Resources— Surface and Groundwater Water Impacts 

As the DEIS notes, the proposed project will impact a large number of washes and 
ephemeral streams and is on an alluvial fan.  These areas provide important habitat values that 
will be completely lost by the grading proposed for the project site.  Moreover, the loss of natural 
surface water flows and the re-direction of surface waters will have significant impacts to the 
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dunes ecosystems.  The impacts on soils and particularly on sand transport from the proposed 
project have not been adequately addressed in the DEIS. 

The Center appreciates that the proposed Palen project would be dry-cooled with water 
use averaging 300 acre-feet/year. DEIS at C.9-4.  While this proposed project would use 
significantly less water than proposed for other projects (particularly the proposed Genesis 
project which seeks to use an average of 1,644 acre-feet/yr), even with dry cooling, the amount 
of water use by the project will be significant in this arid area and the DIES does not contain 
sufficient information to show that surface resources on other public lands will not be affected by 
the drawdown of the water table over the life of the project. Moreover, the cumulative impacts 
to groundwater resources from this project and others in the area could be significant annually 
and over the life of the project. 

Reserved Water Rights: As BLM is well aware, the California Desert Protection Act 
(“CDPA”) expressly reserved water rights for wilderness areas that were created under the act 
including the Palen-McCoy Wilderness and others.  16 U.S.C. §410aaa-76.26  The CDPA 
reserved sufficient water to fulfill the purposes of the Act which include to “preserve unrivaled 
scenic, geologic, and wildlife values associated with these unique natural landscapes,” 
“perpetuate in their natural state significant and diverse ecosystems of the California desert,” and 
“retain and enhance opportunities for scientific research in undisturbed ecosystems.” 103 P.L. 
433, Sec. 2. The priority date of such reserved water rights is 1994 when the CDPA was 
enacted. Therefore, at minimum, the BLM must ensure that use of water for the proposed 
project (and cumulative projects) over the life of the proposed projects will not impair those 
values in the wilderness that depend on water resources (including perennial, seasonal, and 
ephemeral creeks, springs and seeps as well as any riparian dependent plants and wildlife).    

Although no express reservation of rights has been made for many of the other public 
lands in the CDCA, the DEIS should have addressed the federal reserved water rights afforded to 
the public to protect surface water sources on all public lands affected by the proposed project.  
Pursuant to Public Water Reserve 107 (“PWR 107”), established by Executive Order in 1926, 
government agencies cannot authorize activities that will impair the public use of federal 
reserved water rights. 

PWR 107 creates a federal reserved water right in water flows that must be maintained to 
protect public water uses. U.S. v. Idaho, 959 P.2d 449,453 (Idaho, 1998) cert. denied; Idaho v. 
U.S. 526 U.S. 1012 (1999); Cappaert v. U.S., 426 U.S. 128, 145 (1976). PWR 107 applies to 
reserve water that supports riparian areas, reserve water that provides flow to adjacent creeks and 
isolated springs that are “nontributary” or which form the headwaters of streams.  U.S. v. City & 
County of Denver, 656 P.2d 1, 32 (Colo., 1982). Accordingly, BLM cannot authorize activities 
that will impair the public use of reserved waters covered by PWR 107.  

26  The reservation excluded two wilderness areas with regard to Colorado River water.  See 103 P.L. 433; 108 Stat. 
4471; 1994 Enacted S. 21; 103 Enacted S. 21, SEC. 204. COLORADO RIVER. (“With respect to the Havasu and 
Imperial wilderness areas designated by subsection 201(a) of this title, no rights to water of the Colorado River are 
reserved, either expressly, impliedly, or otherwise.”) 
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BLM must examine the federal reserved water rights within the area affected by the 
proposed project and other proposed projects in this area that will use significant amounts of 
groundwater. This examination must include a survey of the any water sources potentially 
affected by the proposed project. The BLM must ensure that any springs, seeps, creeks or other 
water sources on public land and particularly within the wilderness areas are not degraded by the 
proposed projects’ use of water and continue meet the needs of the existing wildlife and native 
vegetation that depend on those water resources. 

PWR 107 also protects the public lands on which protected water sources exist. 
Accordingly, BLM should not only consider the impact of projects on water sources present on 
public lands, but also the direct and indirect impacts of the proposed project on the surrounding 
lands as well as impacts to the ecosystem as a whole. 

The Center is also concerned that the discussion in the DEIS is also incomplete because it 
fails to address any potential water rights that could arguably be created from use of groundwater 
by the proposed project on these public lands. While the Center recognizes that this issue may 
involve somewhat complex legal issues, at minimum, the BLM must address this question and to 
ensure that any water rights that could arguably be created will be conveyed back to the BLM 
owner and run with the land at the end of the proposed project ROW term.  The BLM must 
provide a mechanism to insure that in no case will the use of water for the proposed project on 
these public lands result in water rights accruing to the project applicant that it could arguably 
convey to any third party. Therefore, any water rights arguably created by groundwater 
pumping on these public lands for the proposed project must not ultimately accrue to any third 
party for use off-site or on-site in the future for any other project.  Moreover, BLM should ensure 
that the applicant will not use the groundwater associated with the project off-site for any 
purpose. 

The DEIS states (at pg. ES-16) that based on the information provided in the soils and 
water analysis it is undetermined if the project proposal and mitigations complies with all of the 
LORS –based primarily on the lack of a jurisdictional determination from the Army Corps of 
Engineers. However, the DEIS then assumes impacts can be mitigated.  

F.	 The DEIS Fails to Adequately Identify, Analyze and Off-set  

Impacts to Air Quality and GHG Emissions. 


Federal courts have squarely held that NEPA requires federal agencies to analyze climate 
change impacts. Center for Biological Diversity v. National Highway Traffic Safety 
Administration, 508 F.3d 508 (9th Cir. 2007). As most relevant here, NEPA requires 
consideration of greenhouse gas emissions (“GHG emissions”) associated with all projects and, 
in order to fulfill this requirement the agencies should look at all aspects of the project which 
may create greenhouse gas emissions including operations, construction, and life-cycle emissions 
from materials.  Where a proposed project will have significant GHG emissions, the agency 
should identify alternatives and/or mitigation measures that will lessen such effects. 

As part of the NEPA analysis federal agencies must assess and, wherever possible, 
quantify or estimate GHG emissions by type and source by analyzing the direct operational 
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impacts of proposed actions. Assessment of direct emissions of GHG from on-site combustion 
sources is relatively straightforward. For many projects, as with the proposed project, energy 
consumption will be the major source of GHGs.  The indirect effects of a project may be more 
far-reaching and will require careful analysis. Within this category, for example, the BLM should 
evaluate, GHG and GHG-precursor emissions associated with construction, electricity use, fossil 
fuel use, water consumption, waste disposal, transportation, the manufacture of building 
materials (lifecycle analysis), and land conversion. Moreover, because many project may 
undermine or destroy the value of carbon sinks, including desert soils, projects may have 
additional indirect effects from reduction in carbon sequestration, therefore both the direct and 
quantifiable GHG emissions as well as the GHG effects of destruction of carbon sinks should be 
analyzed. 

The discussion of greenhouse gas emissions (“GHG”) in the DEIS notes that the solar 
project will produce GHGs primarily from the gas boilers and Heat Transfer Fluid (“HTF”) 
heaters. The GHG emissions from the boilers during project operations is estimated to be 7,408 
metric tons CO2 equivalent (however the emissions from the HTF heaters are not listed), with 
the metric tons CO2 equivalent annually for total operations emissions (including all sources) of 
10,124 metric tons CO2 equivalent annually. DEIS at C.1-68 (Greenhouse gas table 3).  The 
boilers and heaters are stated to be for start up or freeze control (DEIS at C.1-69), but the DEIS 
assumes that they may be allowed to be used for very long periods of time – up to 12 hours per 
day for the boilers up to 5,100 hours per year (no clear limits on the HTF heaters is provided) . 
See DEIS at C.1-25. No explanation is provided for these long hours of supplemental natural gas 
use for this solar power plant and no additional limits are discussed or analyzed in violation of 
NEPA. The DEIS also fails to adequately explore whether an alternative solar technology (such 
as PV) would reduce greenhouse gas emissions both during operations and over the life-cycle of 
the components of the proposed project.  There is no discussion of reducing these sources by 
using alternative fuels or highly efficient vehicles and equipment and no discussion of providing 
off sets for these GHG emissions. 

Another GHG emission source for this proposed project is SF6 from electrical equipment 
leakage. DEIS at C.1-68.  However, the DEIS does not mention additional sources of SF6 from 
transmission lines associated with the project. Moreover, leakage of SF6 is of particular concern 
as it is many times more potent greenhouse gas than CO2—indeed, its potential as a GHG has 
been estimated at 23,900 times that of CO2 (for a 100 year time horizon) and it can persist in the 
atmosphere far longer than CO2 as well—up to 3,200 years.27  The DEIS fails to state the actual 
amount of SF6 that is estimated to leak from equipment and provides only that 12 MTCO2E is 
expected in emissions each year. No information is provided on the calculation.  Moreover, the 
DEIS does not analyze any alternatives to avoid or minimize the long-term emissions of this 
powerful GHG from operations and no mitigation measures are provided.   

27 P. Forster et al., Changes in Atmospheric Constituents and in Radiative Forcing, 
in CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE BASIS. CONTRIBUTION OF WORKING GROUP I TO THE FOURTH 
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (Solomon, S., et al. eds., 
Cambridge University Press 2007) at p. 212, Table 2.14. 
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The GHG emissions from the construction phase of the project are stated to be over 
101,000 metric tons CO2 equivalent (Greenhouse gas table 2, DEIS C.1-68). Again, there is no 3-82 
discussion of reducing these emissions by using more efficient equipment or vehicles. 

The DEIS also fails to adequately address other air quality issues including PM10 both 
during construction and operation which is of particular concern in this area which is a 
nonattainment area for PM10 and ozone.  It is clear that extensive on-site grading will result in 
significant amounts of bare soils and increased PM10 may be introduced into the air by wind and 

3-83that the use of the area during construction and operations will lead to additional PM10 
emissions from the site.  Although some mitigation measures are suggested they are not specific 
and enforceable and because the extent of the impact has not been adequately addressed as an 
initial matter there is no way to show that the mitigation measures proffered will reduce the 
impacts to less than significance.  

BLM fails to identify any significant GHG emissions and therefore does not provide for 
avoidance, minimization, or mitigation.  BLM has also failed to include the loss of carbon 
sequestration from soils in its calculations or to provide a lifecycle analysis of GHG emissions 
that include manufacturing and disposal.  Moreover, it is undisputed that in the near-term GHG 3-84 
emissions will increase emissions during construction, and in the manufacturing and 
transportation of the components. BLM fails to consider any alternatives to the project that 
would minimize such emissions or to require that these near-term emissions be off set in any 
way. 

Although the proposed project may reduce GHG’s overall it will also emit GHGs during 
both construction and operations that are not accounted for or off-set, BLM completely fails to 3-85 
explore this aspect of the impacts of the project in the DEIS in violation of NEPA.  

G. The Analysis of Cumulative Impacts in the DEIS Is Inadequate 

A cumulative impact is “the impact on the environment which results from the 
incremental impact of the action when added to other past, present, and reasonably foreseeable 
future actions regardless of what agency (Federal or non-Federal) or person undertakes such 
other actions.  Cumulative impacts can result from individually minor but collectively significant 
actions taking place over a period of time.”  40 C.F.R. § 1508.7. The Ninth Circuit requires 
federal agencies to “catalogue” and provide useful analysis of past, present, and future projects. 
City of Carmel-By-The-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1160 (9th Cir. 1997); 
Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 809-810 (9th Cir. 1999). 

“In determining whether a proposed action will significantly impact the human 
environment, the agency must consider ‘[w]hether the action is related to other actions with 
individually insignificant but cumulatively significant impacts. Significance exists if it is 
reasonable to anticipate a cumulatively significant impact on the environment.’ 40 C.F.R. § 
1508.27(b)(7).” Oregon Natural Resources Council v. BLM, 470 F.3d 818, 822-823 (9th Cir. 
2006). NEPA requires that cumulative impacts analysis provide “some quantified or detailed 
information,” because “[w]ithout such information, neither courts nor the public . . . can be 
assured that the Forest Service provided the hard look that it is required to provide.”  Neighbors 
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of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1988); see also 
id. (“very general” cumulative impacts information was not hard look required by NEPA). The 
discussion of future foreseeable actions requires more than a list of the number of acres affected, 
which is a necessary but not sufficient component of a NEPA analysis; the agency must also 
consider the actual environmental effects that can be expected from the projects on those acres. 
See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th Cir. 2004) (finding that 
the environmental review documents “do not sufficiently identify or discuss the incremental 
impact that can be expected from each [project], or how those individual impacts might combine 
or synergistically interact with each other to affect the [] environment. As a result, they do not 
satisfy the requirements of the NEPA.”)  Finally, cumulative analysis must be done as early in 
the environmental review process as possible, it is not appropriate to “defer consideration of 
cumulative impacts to a future date.  ‘NEPA requires consideration of the potential impacts of an 
action before the action takes place.’”  Neighbors, 137 F.3d at 1380 quoting City of Tenakee 
Springs v. Clough, 915 F.2d 1308, 1313 (9th Cir. 1990) (emphasis in original).   

The DEIS identifies many of the cumulative projects but does not meaningfully analyze 
the cumulative impacts to resources in the California desert from the many proposed projects 
(including renewable energy projects and others). Moreover, because the initial identification 
and analysis of impacts unfinished, the cumulative impacts analysis cannot be complete. For 
example, the identification of plant communities on site is unfinished and incomplete as is the 
evaluation of the impacts of the gen-tie line and the Red Bluff substation, the cumulative impacts 
are also therefore inadequate. 

The DEIS also fails to consider all reasonably foreseeable impacts in the context of the 
cumulative impacts analysis.  See Native Ecosystems Council v. Dombek, et al, 304 F.3d 886 (9th 
Cir. 2002) (finding future timber sales and related forest road restriction amendments were 
“reasonably foreseeable cumulative impacts”).  The DEIS also fails to provide the needed 
analysis of how the impacts might combine or synergistically interact to affect the environment 
in this valley or region. See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th 
Cir. 2004). 

The NEPA regulations also require that indirect effects including changes to land use 
patterns and induced growth be analyzed. “Indirect effects,” include those that “are caused by 
the action and are later in time or farther removed in distance, but are still reasonably 
foreseeable.  Indirect effects may include growth inducing effects and other effects related to 
induced changes in the pattern of land use, population density or growth rate, and related effects 
on air and water and other natural systems, including ecosystems.” 40 C.F.R. s.1508.8(b) 
(emphasis added).  See TOMAC v. Norton, 240 F. Supp.2d 45, 50-52 (D.D.C. 2003) (finding 
NEPA review lacking where the agency failed to address secondary growth as it pertained to 
impacts to groundwater, prime farmland, floodplains and stormwater run-off, wetlands and 
wildlife and vegetation); Friends of the Earth v. United States Army Corps of Eng’rs, 109 F. 
Supp.2d 30, 43 (D.D.C. 2000) (finding NEPA required analysis of inevitable secondary 
development that would result from casinos, and the agency failed to adequately consider the 
cumulative impact of casino construction in the area); see also Mullin v. Skinner, 756 F. Supp. 
904, 925 (E.D.N.C. 1990) (Agency enjoined from proceeding with bridge project which induced 
growth in island community until it prepared an adequate EIS identifying and discussing in detail 
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the direct, indirect, and cumulative impacts of and alternatives to the proposed Project); City of 
Davis v. Coleman, 521 F.2d 661 (9th Cir. 1975) (requiring agency to prepare an EIS on effects of 
proposed freeway interchange on a major interstate highway in an agricultural area and to 
include a full analysis of both the environmental effects of the exchange itself and of the 
development potential that it would create).   

Among the cumulative impacts to resources that have not been fully analyzed are impacts 
to desert tortoise, impacts to Mojave fringe-toed lizard and sand dunes ecosystems, impacts to 
golden eagles, and impacts to water resources.  The cumulative impacts to the resources of the 
California deserts has not been fully identified or analyzed, and mitigation measures have not 
been fully analyzed as well. 

H. The EIS’ Alternatives Analysis is Inadequate 

NEPA requires that an EIS contain a discussion of the “alternatives to the proposed 
action.” 42 U.S.C. §§ 4332(C)(iii),(E). The discussion of alternatives is at “the heart” of the 
NEPA process, and is intended to provide a “clear basis for choice among options by the 
decisionmaker and the public.”  40 C.F.R. §1502.14; Idaho Sporting Congress, 222 F.3d at 567 
(compliance with NEPA’s procedures “is not an end in itself . . . [but] it is through NEPA’s 
action forcing procedures that the sweeping policy goals announced in § 101 of NEPA are 
realized.”) (internal citations omitted).  NEPA’s regulations and Ninth Circuit case law require 
the agency to “rigorously explore” and objectively evaluate “all reasonable alternatives.”  40 
C.F.R. § 1502.14(a) (emphasis added); Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 234 Fed. 
Appx. 440, 442 (9th Cir. 2007). “The purpose of NEPA’s alternatives requirement is to ensure 
agencies do not undertake projects “without intense consideration of other more ecologically 
sound courses of action, including shelving the entire project, or of accomplishing the same 
result by entirely different means.”  Envtl. Defense Fund, Inc. v. U.S. Army Corps of Engrs., 492 
F.2d 1123, 1135 (5th Cir. 1974). An agency will be found in compliance with NEPA only when 
“all reasonable alternatives have been considered and an appropriate explanation is provided as 
to why an alternative was eliminated.”  Native Ecosystems Council v. U.S. Forest Serv., 428 F.3d 
1233, 1246 (9th Cir. 2005); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-1229 (9th Cir. 
1988). The courts, in the Ninth Circuit as elsewhere, have consistently held that an agency’s 
failure to consider a reasonable alternative is fatal to an agency’s NEPA analysis. See, e.g., 
Idaho Conserv. League v. Mumma, 956 F.2d 1508, 1519-20 (9th Cir. 1992) (“The existence of a 
viable, but unexamined alternative renders an environmental impact statement inadequate.”).  

If BLM rejects an alternative from consideration, it must explain why a particular option 
is not feasible and was therefore eliminated from further consideration.  40 C.F.R. § 1502.14(a). 
The courts will scrutinize this explanation to ensure that the reasons given are adequately 
supported by the record. See Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 
813-15 (9th Cir. 1999); Idaho Conserv. League, 956 F.2d at 1522 (while agencies can use 
criteria to determine which options to fully evaluate, those criteria are subject to judicial review); 
Citizens for a Better Henderson, 768 F.2d at 1057. 

Here, BLM too narrowly construed the project purpose and need such that the DEIS did 
not consider an adequate range of alternatives to the proposed project. 

Re: CBD Comments on Palen Solar Power Plant DEIS 29 
July 1, 2010 

K-41 

3-88 

3-89 



 

 

 

 

 

 

 

 

 

 

Comment Letter 3
 

The alternatives analysis is inadequate even with the inclusion of the alternative site 
configuration and a reduced acreage alternative. Additional feasible alternatives should be 
considered which would avoid all of the dunes habitat as well as alternatives that would have 
looked at alternative sites for the Red Bluff substation to avoid impacts to additional resources. 
In addition a phased alternative should have been included which would allow  the portions of 
the project that have the fewest impacts to move forward while also affording the project 
proponent time to find and acquire permits for more appropriate sites for one or more additional 
phases of the project reconfigured on other BLM lands or on previously degraded disturbed lands 
in this area (for example such as the lands discussed in the North of Desert Center alternative) 
and also to explore other off-site alternatives. 

The document also includes other alternatives that were stated as being “Site Alternatives 
Evaluated only under CEQA” which includes the proposed site and one off-site alternative – the 
North of Desert Center alternative. The document eliminated from consideration a distributed 
renewable energy alternative. The BLM (as well as the CEC) should have also looked 
alternative siting on previously degraded lands such as nearby farmlands, distributed solar 
alternatives, and other alternatives that could avoid impacts of the proposed project as well as 
impacts of the associated transmission lines and substations.  In addition, as discussed above, the 
BLM should have looked at alternatives for construction and operations that would reduce GHG 
emissions by using alternative technology and/or on site conservation measures and offsets.   

The BLM failed to consider any off-site alternative that would significantly reduce the 
impacts to biological resources including dunes ecosystems, desert tortoise habitat and key 
movement corridors, golden eagles, and others.  Because such alternatives are feasible, on this 
basis and other the range of alternatives is inadequate. The Center urges the BLM to revise the 
DEIS to adequately address a range of feasible alternatives and other issues detailed above and 
then to re-circulate a revised or supplemental DEIS for public comment. 

In addition, in order to meet the DOE’s purpose and need states that: “The two principal 
goals of the loan guarantee program are to encourage commercial use in the United States of new 
or significantly improved energy-related technologies and to achieve substantial environmental 
benefits. The purpose and need for action by DOE is to comply with their mandate under EPAct 
by selecting eligible projects that meet the goals of the Act.” DEIS at B.2-12. Assuming for the 
sake of argument alone that these are proper project objectives, the DEIS should have considered 
alternatives that would provide funding to other types of projects. Such alternatives could 
include, for example, conservation and efficiency measures that both avoid and reduce energy 
use within high-energy use load-centers including the Los Angeles area and the Inland Empire.   

Alternative measures could include funding community projects for training and 
implementation of conservation measures such as increased insulation, sealing and caulking, and 
new windows for older buildings and new or improved technologies for accomplishing these 
important goals.  For example, air conditioning creates the largest demand for energy during 
peak times and there already exist methods to reduce the energy use from air conditioning but 
implementation has lagged well behind technology. Conservation and efficiency measures are 
an excellent and quick way of reducing demand in both the short- and long-term and reduce the 
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need for additional power sources. In addition, many of the existing conservation and efficiency 
measures can provide immediate jobs and training in high population areas with significant 
unemployment (particularly among low skilled workers and youth).   

The existence of these and other feasible but unexplored alternatives shows that the 
BLM’s analysis of alternatives in the DEIS is inadequate. 

IV. Conclusion 

Thank you for your consideration of these comments. In light of the many omissions in 
the environmental review to date, we urge the BLM to revise and re-circulate the DEIS or 
prepare a supplemental DEIS before making any decision regarding the proposed plan 
amendment and right-of-way application.  In the event BLM chooses not to revise the DEIS and 
provide adequate analysis, the BLM should reject the right-of-way application and the plan 
amendment.  Please feel free to contact us if you have any questions about these comments or the 
documents provided. 

Sincerely, 

Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
351 California St., Suite 600 

Ileene Anderson 
Biologist/Desert Program Director 
Center for Biological Diversity 
PMB 447, 8033 Sunset Blvd. 
Los Angeles, CA 90046 San Francisco, CA 94104 
(323) 654-5943 	 (415) 436-9682 x307 
ianderson@biologicaldiversity.org  	 Fax: (415) 436-9683 

lbelenky@biologicaldiversity.org 

cc: (via email) 

California Energy Commission  
Alan Solomon, Siting Project Manager 
asolomon@energy.state.ca.us 

Docket for the PALEN SOLAR POWER PLANT PROJECT 
docket@energy.state.ca.us (Attn: Docket No. 09-AFC-7) 

Brian Croft, USFWS, brian_croft@fws.gov 
Kevin Hunting, CDFG, khunting@dfg.ca.gov 
Tom Plenys, EPA, Plenys.Thomas@epa.gov 
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Joan Taylor To CAPSSolarPalen@blm.gov, allison_shaffer@blm.gov, CEC 
<palmcanyon@mac.com> Alan Solomon <asolomon@energy.state.ca.us> 

07/01/2010 03:33 PM cc 

bcc 

Subject Palen Solar comments, Sierra Club 

Attached please find Sierra Club comments on the above referenced project. 
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July 1,2010 

Allison Shaffer 
Project Manager 
BLM Palm Springs 
1201 Bird Center Drive 
Palm Springs, CA 92"262 
CA PSSolarPaJen@blrn.gov 
allison shaffer@blm.gov 
Fax: (760) 833-7199 

Alan Solomon 
Project Manager 
Siting, Transmission and Environmental Protection Division 
California Energy Commission 
1516 Ninth Street, MS-15 
Sacramento, CA 95814 
asolomon@energy.state.ca.us 
Fax: (818) 597-8001 

BY EMAIL, FAX AND US MAIL 

RE= Sierra Club comments on the proposed Palen Solar Power Project Staff 
Assessment and Draft Environmental Impact Statement 

On behalf of the Sierra Club, we are writing to provide you with comments on 
the Staff Assessment and Draft Environmental Impact Statement (SA/DEIS) for the 
Palen Solar Power Project (OB-AFC-13). The United States Department of the 
Interior, Bureau of Land Management's CBLM) SAjDEIS is a jOint document 
prepared with the California Energy Commission rCommissionll

) in order to meet 
the requirements of the National Environmental Policy Act ("NEPAli) and California 
Environmental Quality Act rCEQA"). 
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The Sierra Club is the oldest conservation organization in the United States, 
with over 600,000 members nationwide, and 151,000 members in California alone. 
Sierra Club is steadfastly committed to preserving the legacy of California's 
wildlands for future generations, while simultaneously recognizing that climate 
change has the potential to make radical changes in our habitats and landscapes. 
Sierra Club is working aggressively to reduce carbon emissions by supporting large 
scale renewable projects and by quickly ramping up energy efficiency and rooftop 
solar. 

In order to help meet California's and the nation's renewable energy goals, 
the Sierra Club supports appropriately sited large-scale renewable development, i.e, 
projects that avoid or greatly minimize environmental impacts to wildlife and plants 
and the ecosystems they depend upon. For example, there are hundreds of 
thousands of acres of privately held agricultural lands in California that have 
marginal productivity or no longer support farming. These lands, with relatively 
high solarity and poor habitat values, present many opportunities to help meet our 
goals for large scale solar. The Sierra Club encourages companies and agencies to 
prioritize these types of lands going forward. 

I. Introduction 

The applicant Solar Millenium proposes to develop an electric-generating 
facility with a nominal capacity of 500 megawatts (MW) using a concentrated solar 
"trough" generating system. The Palen project is proposed to be located in the 
eastern portion of Riverside County, California, north of Interstate 10 near Desert 
Center. The site is approximately 80 miles east of Palm Springs and 34 miles west of 
Blythe. Except for one 40 acre private parcel which has been incorporated, the 
proposed project is comprised entirely of BLM managed lands. Construction and 
operation of the project would directly disturb 3,899 acres (6 square miles) and 
indirectly disturb an undetermined number of acres off-site. 

The project also includes an electrical transmission line, wells, propane supply 
tanks, a bioremediation site, and a site access road. The project would consume 
approximately 1500 acre feet of water during construction and 300 acre feet of local 
groundwater per year thereafter for operations, washing mirrors, etc. Propane 
stored in two 18,000 tanks would be used to heat project operating fluid at night 
and bring it up to operating temperature in the morning in an auxiliary boiler. The 
project would be connected to the proposed new SCE Red Bluff Substation via 10 
miles of a new gen-tie line, and its power would be transmitted to load centers via 
either the existing Devers to Palo Verde line or the new Devers to Palo Verde 2 line, 
which the Sierra Club supports. The project would have a several acre 
bioremediation site to deal with small amounts of leaking hazardous fluids; larger 
amounts would have to be removed and treated offsite. The actual electrical 
capacity factor would be a small fraction of the nameplate 500 MW. The project will 
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be "dry cooled" but will have some wet cooling of components during summer. 
There is no proposal at this site to "storeU thermal energy for use after sundown. 

The Palen project is proposed in a portion of the Colorado Desert of 
California that is an intact, functioning ecosystem.1 The immediate project area, 
however, is already subject to edge effects because of adjacent existing rural 
development on one side and Interstate 10 on another. But the Project site is also 
located in the main Aeolian sand transport corridor, supplying sand dunes that are 
onsite and down-wind from the project. If built as proposed, the project would not 
only destroy onsite sand dunes but would also sever this critical sand transport 
system, causing severe impacts to the downwind dune ecosystem. It also has 
potential to sever an important tortoise corridor connection between the 
Chuckwalla Desert Wildlife Management Area (DWMA) and the Palen Valley and 
Wilderness. These and other significant impacts of the project remain to be 
adequately addressed. 

II BLM & the Commission's Responsibilities under NEPA & CEQA 

The National Environmental Policy Act r'NEPA") is our "basic national 
charter for the protection of the environment." 40 C.F.R. § 1500.1. Congress enacted 
NEPA "[t] 0 declare a national policy which will encourage productive and enjoyable 
harmony between man and his environment; to promote efforts which will prevent 
or eliminate damage to the environment and biosphere and stimulate the health and 
welfare of man; [and] to enrich the understanding of the ecological systems and 
natural resources important to the Nation." 42 U.S.C. § 4321. To accomplish these 
purposes, NEPA requires all agencies of the federal government to prepare a 
"detailed statement" that discusses the environmental impacts of, and reasonable 
alternatives to, all "major Federal actions significantly affecting the quality of the 
human environment." 42 U.S.C. § 4332(2)(C). This statement is commonly known as 
an environmental impact statement r'EIS"). See 40 C.F.R. Part 1502. 

The EIS must "provide full and fair discussion of significant environmental 
impacts and shall inform decision-makers and the public of the reasonable 
alternatives which would avoid or minimize adverse impacts or enhance the quality 
of the human environment." 40 C.F.R. § 1502.1. This discussion must include an 
analysis of "direct effects," which are "caused by the action and occur at the same 
time and place," as well as ('indirect effects which ... are later in time or farther 
removed in distance, but are still reasonably foreseeable." 40 C.F.R. § 1508.8. An EIS 
must also consider the cumulative impacts of the proposed federal agency action 
together with past, present and reasonably foreseeable future actions, including all 
federal and non-federal activities. 40 C.F.R. § 1508.7. Furthermore, an EIS must 

I Sierra Club scoping comments on Palen Solar Power Project, December 2009 
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"rigorously explore and objectively evaluate all reasonable alternatives" to the 
proposed project. 40 C.F.R. § 1502.14(a). 

The regulations implementing NEPA identify several factors that, when 
present, indicate that the environmental effects of a proposed action are significant. 
These include the presence of highly uncertain impacts, impacts to species listed as 
threatened under the Endangered Species Act, and cumulatively significant impacts. 
40 C.F.R. §§ 1508.27(b)(5), (b) (7), (b)(9). This project contains federally listed 
sensitive species, California special status species, flood hazards, and will have a 
cumulatively significant impact on the desert environment. 

The California Energy Commission, as the lead agency under CEQA, is 
responsible for preparing a document to inform the public and decision makers as 
to the project's environmental impacts. Pub. Res. Code § 25519(c), 21080.5. CEQA is 
designed to fulfill two important goals in the protection of the environment. EIR's 
(or their functional equivalent) must inform the public and decision makers about 
all potential, significant environmental effects of a project. Pub. Res. Code § 
21100(b)(1). It is necessary to highlight the potential environmental effects ('with a 
sufficient degree of analysis to provide decision-makers with information which 
enables them to make a decision which intelligently takes account of environmental 
consequences." 14 Cal. Code Reg. § 15151. An agency must diligently examine these 
effects and "must use its best efforts to find out and disclose all that it reasonably 
can." Id. § 15144. 

This SA/DEIS is legally and technically flawed under both NEPA and CEQA. 
As drafted, it is inadequate as an informational document because essential 
information was omitted, or is not available to the public or key agencies. The 
SA/DEIS also fails under substantive provisions of California law requiring the full 
mitigation of impacts to threatened species. This project will have serious negative 
impacts to at least two sensitive desert species: threatened Desert Tortoise and 
Mojave Fringe-Toed Lizard. As such the SA/DEIS should have contained all feasible 
mitigation measures and reasonable alternatives available. Accordingly, the BLM 
and the Commission must conclude that the Calico Project will cause significant and 
irreparable environmental harm and reject the Project. Alternatively, we request 
that BLM and the Commission fully and completely address the following 
deficiencies and concerns surrounding the SA/DEIS. 

III. The SA/D EIS is Inadequate Because it Lacks Critical Data For Issues that Will 
Impact the Environment and Defers Information Gathering and Analysis 

A major flaw with the SA/DEIS is the omission of relevant critical data in 
several important respects. Boiled down, the SA/DEIS omitted disclosure of the full­
range of potentially significant impacts associated with the Project. Although the 
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SA/DEIS acknowledged these data gaps, it provided no legal reason under NEPA or 
CEQA as to why these gaps were permitted. 

This is inadequate under both NEPA & CEQA. Under NEPA's implementing 
regulations: "lf the incomplete information relevant to reasonably foreseeable 
significant adverse impacts is essential to a reasoned choice among alternatives and 
the overall costs of obtaining it are not exorbitant, the agency shall include the 
information in the environmental impact statement." 40 C.F.R. § 1502.22. The 
agency did not claim that this information was cost prohibitive to obtain, and the 
information that is omitted from the SA/DEIS is certainly "essential to a reasoned 
choice." 40 C.F.R. § lS02.22(a). 

NEPA's implementing regulations make it clear that "NEPA procedures must 
insure that environmental information is available to public officials and citizens 
before decisions are made and before actions are taken. The information must be of 
high quality. Accurate scientific analysis, expert agency comments, and public 
scrutiny are essential to implementing NEPA." 40 C.F.R. 1501.1 (emphasis added). 
CEQA contains similar requirements; public participation is at the heart of CEQA, 
therefore the public must be able to review and comment on technically accurate 
and complete EIR's. CEQA requires agencies to inform the public and responsible 
officials of the environmental consequences of their decisions before they are made, 
thereby protecting the environment and informed self-government. (Berkeley Keep 
Jets Over the Bay Com. v. Board of Port Comrs. (2001) 91 Cal.App.4th 1344, 1354.) 

The following are a sample of the acknowledged areas where there is missing 
data in the SA/D EIS. 

• Biological Resources Mitigation and Monitoring Plan, Revegetation 
Plan, Decommissioning Plan, Drainage Erosion and Sedimentation 
Control Plan, Groundwater Level Monitoring and Reporting Plan, 
Programmatic Agreement for Cultural Resources, and other essential 
Project elements have not been developed due to critical data that is 
lacking. 

• Waste Discharge Requirements have not b~en developed. SA/DEIS 
C.9-97 

• Spring and fall surveys for special status plant species within the 
disturbance areas are planned but not yet performed or available. 
SA/DEIS C.2-3 

• Information related to translocation of the tortoise, specifically 
location of the proposed site for relocating tortoise and verification of 
disease testing requirements is missing or located in an appendix not 
accessible by the public, and as such that program can not be 
assessed. SA/DEIS C.2-161-2 
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These and other omissions and data gaps violate both NEPA and CEQA. The 
role of a SA/DEIS under NEPA is to provide the public with enough information to 
adequately assess the environmental dangers of a particular project. Indeed, if 
reasonably complete information is not included, ((neither the agency nor other 
interested groups and individuals can properly evaluate the severity of the adverse 
effects." Robertson v. Methow Valley Citizens Council, U.S. 332, 352 (1989). Under 
CEQA, courts have made clear that environmental assessments must provide 
sufficient information to allow both decision-makers and the public to understand 
the consequences of the project. Napa Citizens for Honest Gov't v. Napa County 
Board of Supervisors, (2001) Cal.App.4th 342, 356. The information presented in 
an EIS must be of high quality. 40 C.F.R. § 1500.1(b). ('Accurate scientific analysis, 
expert agency comments, and public scrutiny are essential to implementing NEPA." 
Id. "Agencies shall insure the professional integrity, including scientific integrity, of 
the decisions and analysis in environmental impact statements." 40 C.F.R. § 1502.24. 
"They shall identify any methodologies used and shall make explicit reference by 
footnote to the scientific and other sources relied upon for conclusions in the 
statement." Id. The amount of missing, incomplete, or incorrect data requires the 
BLM and the Commission to deny the Applicant's proposal, or at the very least, 
complete gathering all of the necessary information for public review and comment. 

IV. The Analysis of Impacts to Sensitive Animals, Plants, and Other Biological 
Resources is Inadequate Under NEPA and CEQA 

a. The SA/DEIS Inadequately Analyzed Impacts to Sensitive Reptiles 

1. Desert Tortoise 

The Mojave population of the desert tortoise (Gopherus agassizii) was listed 
as a federally threatened species in 1990. 55 FR 12,178. In California, state laws 
have been in place since 1939 to protect the desert tortoise. The species was listed 
as threatened under the California Endangered Species Act in 1989 and is 
considered a "Species at Risk" under California's Wildlife Action Plan. According to 
the final federal listing, construction projects and energy development have 
significantly contributed to the destruction of native habitat. Id. Under NEPA, the 
BLM's SA/DEIS was required to fully disclose all project-related adverse 
environmental effects which cannot be avoided. 42 U.S.C.S. § 4332(2)(C). The 
SA/DEIS did not adequately address the Project's impacts on desert tortoise. 

The Project site lies within a broad alluvial plain which drains the Palen 
Mountains to the north. SA/DEIS C.2-1. It contains 210 acres of designated critical 
habitat for desert tortoise, which will be mitigated at a ratio of 5:1, and 3,899 acres 
of suitable habitat proposed to be mitigated at a ratio of 1:1; this mitigation, 
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however does not account for indirect impacts to tortoise of predation, road kill, 
harassment, etc. SA/DEIS c.2-62 

The desert tortoise in and around the Project site are part of the Eastern 
Colorado Recovery Unit, which is primarily found in desert washes and creosote 
bush dominated valleys. SA/DEIS C.2-14. Desert tortoise recovery plans emphasize 
that activities occurring outside the boundaries of existing tortoise conservation 
areas can negatively affect tortoise populations. See U.S. Fish and Wildlife Service, 
Draft revised recovery plan for the Mojave population of the desert tortoise 
(Gopherus agassizii) at 33 (2008). Both the 1994 and draft 2008 Recovery Plans 
recommend that land managers focus recovery efforts toward tortoise conservation 
areas; however, the Plans also emphasize that land managers should try to limit the 
loss of habitat outside conservation areas as much as possible. Id. The SA/DEIS 
acknowledges that the proposed project willltresult in the direct and permanent 
loss of all occupied tortoise habitat onsite. SA/DEIS C.2-67. 

1-
1 

Protocol surveys for desert tortoise were performed in 2009, and relatively 
low numbers of tortoise were found on the project site. SA/DEIS C.2-35. However, as 
proposed the Project is located in the Tortoise Connectivity DWMA identified in the 
Northern and Eastern Colorado Desert Management (NECO) Plan, and will block the 
north-south movement corridor of the desert tortoise from the Chuckwalla DWMA 
to the Palen Valley and Palen-McCoy Wilderness. SA/DEIS C.2-4. Little information 
is provided discussing the effects this permanent limitation will have on the overall 
health of the species or on their genetic diversity. This is a significant burden for the 
desert tortoise, and as such, the habitat fragmentation of the project should be 
considered too high to approve. The R~duced Project Alternative may resolve this 
issue for desert tortoise, but fails to adequately do so for Mojave fringe-toed lizard, 
see below. 

Additionally for desert tortoise, the SA/DEIS fails to adequately identify the 
dangers that disease poses to trans-located tortoises. Relocating tortoise without 
disease testing could imperil the health of both the animals to be moved and the 
resident populations into which tortoises will be released. Based on the reports of 
Berry, et al. (2008), Mack, et al. (2008) and Mack and Berry (2009) that disease is 
not uniformly distributed across geographical areas, it is reasonable to assume that 
there will be pockets of diseased animals and pockets of healthy animals within the 
5 kilometer range of the project site. Not fully testing animals that are to be 
Itrelocated" could result in the introduction of diseases into otherwise healthy 
populations. Also, as noted by the CDFG, "moving tortoises up to 5 km distance 
without disease testing presents risks to other populations." SA/DEIS C.2-57. Not 
testing the host populations within the 5 kilometer range could result in the 
introduction of healthy tortoises from the project site into a population that is 
diseased. Therefore, any translocation should follow the Desert Tortoise Council 
Guidelines for Handling Desert Tortoise During Construction. Additionally, any 
tortoises that are moved more than 1000' should be fully tested for disease and the 
host population should be tested to the same extent as well. 
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2. Mojave Fringe·toed Lizard 

The Mojave fringe·toed lizard (MFTL) is a BLM sensitive species that is found 
in sandy, hot, sparsely vegetated habitats. SA/DEIS C.2·28. It is restricted to 
habitats with fine, loose sand. Id. Because it is restricted to these sandy locations, 
and because of increasing development pressures, its habitat has become highly 
fragmented. Id. The habitat fragmentation has in turn left the species vulnerable to 
local extirpations. It is important to protect the fragile sandy ecosystem upon which 
the Mojave fringe-toed lizard is dependent. Id. 

The SA/DEIS acknowledges that of the 3,899 acre project footprint, nearly 
half the acreage is suitable habitat for the Mojave fringe-toed lizard. SA/DEIS C.2-36, 
and that direct, indirect and cumulative impacts of the Project to this sensitive 
species will be significant and unmitigable. SA/DEIS C.2·1 and 4. However, 
although the SA/DEIS recognizes the fact that this population of MFTL is at the 
southernmost extreme of the species' range, it only identifies impacts to the local 
population and the species in general (SA/DEIS C.2-4) but fails to fully consider the 
importance of this population to genetic diversity and climate adaptation of the 
species.2 With the hotter and drier conditions expected with climate change,3 the 
southernmost, lower elevation populations of MFTL are likely better adapted to 
extremes of heat and aridity than those in the higher, cooler areas of the Mojave 
desert.4 Thus it is essential to conserve the populations at the southern extreme of 
the species for genetic diversity, species fitness S and ability of the species to adapt to 
climate change stressors. 

In analyzing the Reduced Project Alternative, the SA/DElS asserts that this 
alternative would avoid significant unmitigated impacts to MFTL. SA/DEIS C.2-2 
and 5. However, this alternative still intrudes on an identified active shallow sand 
dune area C'Zone 11111) which is identified MFTL habitat SA/DEIS Biological 
Resources Figure A and MFTL Observations Figure 5.3-9 from scoping package. The 
SA/DEIS has an affirmative obligation to avoid impacting this zone, not only because 
of onsite loss of habitat but also because of offsite impacts to sand flow and 
resultant species-level impacts to MFTL. The project should be realigned and 
reconfigured closer to the Interstate, and also there are BLM lands to the west of the 
Project that could be utilized to configure an acceptable Alternative. 

Additionally, the SA/DEIS has analyzed the potential for the various 
configurations of the Project and their fences to serve as perches for birds of prey, 

2 Issue identified by Alan Muth at CECIBLM Palm Springs workshop for Palen project. 
3 California Resources Agency California Climate Change Adaptation Strategy Discussion Draft 2009 p 4, 
Figures 5&6 
4 Personal communication, Cameron Barrows to Joan Taylor 
5 Booy et aI, Genetic Diversity and the Survival of Populations, 2000 
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increasing the impact to desert tortoise, but it has failed to do so for MFTL (and 
other vulnerable species) outside the Project foot print. 

The SA/DEIS must be revised and pertinent information and analysis on the 
above, including a feasible alternative to avoid impacts to MFTL and sand transport 
must be provided to the public. 

b. The SA/DEIS does not Adequately Address the Impacts to Sensitive 
Mammals 

2. Desert Kit Fox and American Badger 

The desert kit fox and American Badger are found on the project site. 
SA/DEIS C.2-S. Although the Applicant has not performed focused surveys for these 
species for the kit fox, there is suitable habitat on site, and several individuals as 
well as many burrows and scat were observed throughout the site. Id. The SA/DEIS 
provides no information as to the number of kit faxes that will be affected. The 
SAID EIS does acknowledge that kit fox and American badger are protected species. 
Id. Nevertheless, the SA/DEIS provides almost no information as to how the species 
will be avoided. The only suggestion is that a preconstruction survey should be 
done, and dens should be flagged, and further that habitat acquired for desert 
tortoise would suffice as mitigation for these mammals SA/DEIS C.2-64. However, 
the SA/DEIS offers no assurance that habitat suitable for desert tortoise will have 
the carrying capacity or the primary constituent elements required for desert kit fox 
and American badger. Once again, this is insufficient under NEPA & CEQA as it 
provides virtually no scientific information for the public or agencies to use in 
determining the adequacy of proposed mitigation. 

c. The Cumulative Impacts Analysis is Deficient 

A discussion of the cumulative environmental effects of a proposed action is 
an essential part of the environmental review process, otherwise the agency cannot 
evaluate the combined environmental effect of related actions. Cumulative impact is 
defined in NEPA's implementing regulations as lithe impact on the environment 
which results from the incremental impact of the action when added to other past, 
present, and reasonably foreseeable future actions .... Cumulative impacts can 
result from individually minor but collectively significant actions taking place over a 
period of time. II 40 e.F.R. § 1508.7 

Under NEPA, an EIS must provide a sufficiently detailed catalogue of past, 
present, and reasonably foreseeable future projects, and provide an adequate 
analysis of how these projects, in conjunction with the proposed action, are thought 
to have impacted or are expected to impact the environment. See Muckleshoot 
Indian Tribe v. United States Forest Serv., (9th Cir.1999) 177 F.3d 800, 810 (per 
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curiam) (quoting 40 C.F.R. § 1508.7). In addition to an adequate cataloging of past 
projects, NEPA also requires a discussion of consequences of those projects. 
However, the SA/DEIS fails to properly assess and address the severe cumulative 
biological and other impacts of the project. 

Considered in the context of other proposed large energy projects in the 
region, the cumulative impacts of the Project are significant in nearly every issue 
category. On a human time scale, these cumulative impacts will be pervasive, 
causing landscape-level biological, cultural, visual and other impacts that will be 
permanent or last hundreds of years after the expected lifetime of the Project. The 
SA/DEIS fails to provide adequate analysis, identification, and mitigation or 
avoidance of Project cumulative impacts. 

Inter alia, the SA/DEIS fails to provide an adequate analysis of how these 
related projects, in conjunction with the proposed action, are thought to have 
impacted or are expected to impact th~ environment. The acreages and intent of 
the identified related projects are given, but actual cumulative impacts of these 
projects on the affected environment are not analyzed in adequate specificity. In 
particular, the cumulative biological context is deficient. The SA/DEIS fails to 
analyze the threshold questions about the cumulative context: What is the existing 
condition for the species at risk? What is the expected future condition for the 
species and biological processes at risk from the cumulative impacts of this and 
other existing and reasonably foreseeable actions? And what relative contribution 
to these impacts is the proposed project expected to make? 

Clearly, the SAID EIS has not assembled enough information and performed 
the requisite analysis (and the responsible agencies do not have adequate planning 
guidance) to determine: 1) the level of cumulative impacts to habitats, species and 
ecosystems, especially in the context of likely climate-change-necessitated habitat 
and species migration, or: 2) the limits of acceptable change; or 3) how to avoid 
significant cumulative impacts that would foreclose future opportunities to sustain 
desert ecosystems and species. This is a violation not only of NEPA and CEQA, but of 
State and Federal mandates requiring sustainable resource protection, such as 
FLPMA and the 2009 California Climate Change Adaptation Strategy (herein 
incorporated by reference). The latter stated, ((In the face ofa changing climate it is 
imperative that Departments work to maintain healthy, connected, genetically 
diverse populations" to ((aids [sic] the movement of species within reserve areas as 
they adjust to changing conditions associated with climate change." 2009 California 
Climate Change Adaption Strategy, 56. This guidance document also directed 
California Department of Fish and Game to ensure that CEQA review addressed 
climate change issues in this context.6 

6 CEQA ReviewlDepartment Guidance - The Department of Fish and Game will initiate the development 
of internal guidance for staff to help address climate adaptation and to ensure climate change impacts are 
appropriately addressed in CEQA documents. [d. 61. 
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At c.2-4 the SA/DEIS acknowledges that even with mitigation, certain 
cumulative Project impacts remain significant. To offset cumulative biological impacts 
to the 1-10 region, the SA/DEIS proposes new plan designations to designate two new 
linkage areas and one solar exclusion area. SA/DEIS Appendix B 1-3. In context with the 
vast land conversion contemplated with renewable 'energy development, the concept of 
setting aside landscape-level conservation areas to mitigate for severe cumulative impacts of 
the project is laudable, and in fact it is mandated by NEPA and CEQA However, there are 
some serious deficiencies in the proposed mitigation. Plan amendments can be changed; 
they are not permanent The proposed mitigation of only Plan amendments does not 
provide the necessary permanent, unchangeable mitigation for severe cumulative impacts 
that will persist at least for hundreds of years beyond the life of the cumulative projects. The 
mitigation also does not specify management prescriptions, and it allows undefined 
activities, "Casual use of the area would remain unaffected." (Biological Resources, 
Appendix B-3) 

As a thorough cumulative impact analysis is required for public and the 
agencies to make an informed decision regarding the consequences of a proposed 
action, the SA/DEIS must be revised to thoroughly examine the above-referenced 
deficiencies. 

v. The Alternatives Analysis is Inadequate Because BLM Unlawfully Rejected 
Feasible Alternatives 

a. BLM's Statement(s) of Purpose and Need Reflects the Applicant's Needs, 
and Is Too Narrowly Drawn. 

The Alternatives Analysis "is the heart of the environmental impact 
statement."7 CEQ regulations require that an alternatives analysis presents the 
environmental impacts of the proposal and the alternatives in comparative form, 
sharply defining issues and providing a clear basis for choice among options by the 
decision-maker and the public. 43 CFR § 1502.14. In the SA/DEIS Alternatives 
Analysis, BLM did not consider the Private Land and other private offsite 
alternatives under NEPA on the basis that these alternatives would not accomplish 
the purpose and need of the proposed action. B 

The decision not to examine these alternatives was incorrect because BLM's 
statement of purpose and need for the SA/DElS is too narrowly drawn. Courts have 
held that although an agency has discretion to define the purpose and need of a 
project, it cannot use "unreasonably narrow" terms to define a project's objective. 

740 C.F.R. § 1502.14. 
8 "since the proposed actions under review in this document are whether to approve or deny, or approve 
with modification an application for the Calico Solar project to be sited on public land, analysis of a private 
land alternative would not be consistent with the stated purpose and need of the proposal." SAIDEIS B.2-
18. 

11 

I 

4-19 

4-20 

4-21 

K-57 



Comment Letter 4 


The Department of Interior CtDOIU
) regulation, 40 C.F.R. § 1502.13 merely requires 

that an EIS briefly specify the underlying purpose and need to which the agency is 
responding in proposing the alternatives including the proposed action. DOl's 
NEPA handbook explains that the "purpose and need statement for an externally 
generated action must describe the BLM purpose and need, not an applicant's or 
external proponent's purpose and need. n Department of Interior, Bure~u of Land 
Management, National Environmental Policy Act Handbook 35 (citing 40 C.F.R. § 
1502.13) (emphasis added). 

Here, however, in contravention ofNEPA guidelines, the BLM only looked to 
the Applicant's purpose and need. The SA/DEIS stated that the purpose and need is 
(Ito respond to Palen Solar I, LLC's application under Title V of FLPMA, 43 U.S.C. § 
1761, for a ROW grant to construct, operate, and decommission a solar thermal 
facility on public lands in compliance with FLPMA, BLM ROW regulations, and other 
Federal applicable laws." SA/DEIS ES-6. Based on this narrow statement of 
purpose and need, BLM has declined to examine any private land off-site 
alternatives (as well as dismissing alternative technologies, distributed generation, 
energy efficiency and demand response). In so doing, BLM impermissibly rejected 
reasonable alternatives that resolved most if not all significant biological impacts of 
the project 90n the basis of inconSistency with the applicant's purpose and need. 
Moreover, BLM did so in spite of numerous scoping comments requesting 
consideration of a private/disturbed land alternative.10 

As the Energy Policy Act, and related Secretarial and Executive Orders direct 
BLM to Itencourage the development of environmentally responsible renewable 
energyl} while complying with existing environmental laws, - the project purpose 
and need statement need not be so narrowly drawn as to preclude the 
consideration of alternative locations and technologies. To do so reflects the needs 
of the project applicant, not the needs of BLM, in violation of NEPA. In fact, an 
agency's refusal to consider an alternative that would require some action beyond 
that of its congressional authorization is counter to NEPA's intent to provide 
options for agencies. See 40 C.F.R. 1502.14. BLM's decision to narrow its purpose 
and need to preclude the analysis of alternative sites, and to avoid analysis of offsite 
alternatives because they are outside of its jurisdiction, renders the SA/DEIS 
deficient. 

9 The North of Desert Center alternative would have less severe cultural, visual and biological impacts, 
SA/DEIS B.2-82, and would reduce Project impacts to less than significant." B.2-49 

10 SA/DEIS ES-9ff. 
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VI Conclusion 

For these reasons, the SA/DEIS violates NEPA, CEQA and potentially FLPMA. 
Accordingly, it should be revised and re-released. Also, the CDCA and NECD Plans should 
be revised to give desert-wide guidance, prior to approval of the substantial public land 
conversion currently proposed by renewable energy projects. In terms of specific local 
impacts, we would like to reiterate that we support development of a reduced or 
reconfigured Project that would avoid impacts to Mojave fringe-toed lizard and 
ensure NECD-mandated tortoise connectivity. 

Thank you for the opportunity to comment on this important project. 

VelY 

/:!::::::a: 
truly yours, 

flO?-
California/Nevada Desert Energy Committee 
Sierra Club 
1850 Smoke Tree Lane 
Palm Springs, CA 92264 
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Alice Bond To "CAPSSolarPalen@blm.gov" <CAPSSolarPalen@blm.gov> 
<alice_bond@tws.org> 

cc "jim_abbott@ca.blm.gov" <jim_abbott@ca.blm.gov>, Alan 
07/01/2010 03:21 PM Solomon <Asolomon@energy.state.ca.us>, "jwald@nrdc.org" 

<jwald@nrdc.org>, Jeff Aardahl <jaardahl@defenders.org>, 
bcc 

Subject comments on proposed Palen Solar Power Plant 

To�Whom�It�May�Concern: 

Please�accept�and�fully�consider�the�following�comments�on�the�Draft�EIS�for�the�Palen�Solar�Power� 
Project�on�behalf�of�The�Wilderness�Society,��Natural�Resources�Defense�Council,�and�Defenders�of� 
Wildlife.� 

Thank�you, 

Alice�Bond 
The�Wilderness�Society 
California/Nevada�Office 
655�Montgomery�Street,�Suite�1000 
San�Francisco,�CA�94111 
O:�415�398�1111�ext.�103 
C:�415�517�3176 
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THE WILDERNESS SOCIETY 

NATURAL RESOURCES DEFENSE COUNCIL 


DEFENDERS OF WILDLIFE 


July 1, 2010 

CAPSSolarPalen@blm.gov 

Re: Draft Environmental Impact Statement and California  
Desert Conservation Area Plan Amendment for the  
Proposed Palen Solar Power Project  

Ms. Allison Shaffer: 

This letter constitutes the comments on the above-captioned proposed solar project and draft 
environmental impact statement (DEIS) of The Wilderness Society (TWS), the Natural Resources 
Defense Council (NRDC), and the Defenders of Wildlife, all national environmental membership 
organizations with long histories of advocacy on behalf of the lands and resources administered by 
the Bureau of Land Management (BLM). More recently these organizations have been intensively 
involved in the Bureau's work to develop a comprehensive solar program as well as its efforts to 
“fast track” the permitting of individual utility-scale solar projects in California so that they may be 
eligible for grant funding under the American Recovery and Reinvestment Act of 2009 (ARRA). 

Introduction.  Our organizations recognize the need to develop the nation's renewable energy 
resources and to do so rapidly in order to respond effectively to the challenge of climate change. 
Unique natural resources here in California are already being affected by climate change, including, 
for example, the pikas of Yosemite National Park and the Joshua trees in Joshua Tree National 
Park. We also recognize that renewable energy development can help create jobs in communities 
that are eager for them, because of the nation’s economic crisis. For these and other related 
reasons, our organizations are working with regulators and project proponents to move renewable 
energy projects forward. That said, renewable development is not appropriate everywhere on the 
public lands and must be balanced against the equally urgent need to protect unique and sensitive 5-01resources of the California Desert Conservation Area (CDCA). California is lucky indeed that we 
have sufficient renewable resources, including solar resources, to do their development in an 
environmentally and fiscally sensitive way.1 

As we and our colleagues at sister organizations have repeatedly stated, the best way to develop 
the solar resources of the CDCA is through comprehensive, pro-active planning by both the 
federal government and the state to identify the most appropriate areas for such development -- 
i.e., solar development zones -- and to guide development to those zones. See, e.g., letter dated June 
29, 2009 to Interior Secretary Salazar and California's Governor Schwarzenegger and signed by 11 
organizations, including our own, attached as Exhibit 1.  

We support the BLM's adoption of zone designation for its forthcoming solar programmatic EIS 5-02because of the benefits inherent in this approach, including but not limited to clustering 

1 California’s Renewable Energy Transition Initiative found, for example, that the state potentially could access 500 
GW of renewable energy, an order of magnitude greater than the state’s peak demand and far beyond the ability of 
our electric grid could handle. 
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development of large-scale projects in appropriate places, rather than permitting them to be 
located across the landscape in numerous locations. We also applaud the agency's – and the 
Interior Department’s – commitment to work closely with the State of California in the 
development of the Desert Renewable Energy Conservation Plan which, as you may already know, 
will designate not only renewable energy development zones, but also zones for conservation as 
well as include a comprehensive mitigation strategy. The integration and completion of both of 
these efforts offers the promise of a balanced plan that will facilitate development of renewable 
resources in the Desert while protecting desert resources. 

Despite our fundamental belief in the critical importance of agency-guided development of 
renewable energy, rather than developer-initiated development, we have, as indicated, been 
investing a great deal of time and effort into the fast track projects. We have done so in response 
to the emphasis the Department, the BLM and the developers place on meeting ARRA deadlines 
as well as the potential role these projects could play in meeting the renewable generation and 
economic goals of the state and federal governments. We have also done so because we wanted to 
make the projects, and especially the utility-scale solar projects, as environmentally sensitive as 
they can be and because we wanted to ensure, to the extent possible, that their accompanying 
environmental documents are as sound as they can be. It is now apparent to us that not even the 
best of the environmental documents being produced for the fast track projects and/or the best 
projects should be models or precedents for the future. 

The fast track project sites were chosen without the benefit of siting criteria developed either by 
desert activists, environmental organizations, scientists and others, see Renewable Siting Criteria for 
California Desert Conservation Area, attached to June 29, 2009 letter referred to above, or by the 
BLM. The BLM in fact has yet to develop any siting guidance that would help field staff, 
developers and others identify appropriate sites – i.e., those with relatively low resource values and 
fewer resource conflicts. Moreover, the projects themselves were designated by Interior and the 
BLM as fast track projects without consideration of potential environmental issues. And, equally 
important, the timetable established for review of these projects did not take into account their 
scale, the agency’s lack of experience with the technologies involved, and the agency’s lack of 
expertise permitting these kinds of projects. 

Regardless of the outcome of the environmental review process for this or any other fast track 
project, we urge the BLM and the Interior Department to acknowledge publicly the deficiencies of 
the current process and to commit publicly to improving it. More specifically, we urge both 
entities to affirm that neither the current process, nor any of the project sites, nor any of the 
environmental documents, establish any legal or procedural precedents for future decision-making, 
siting or environmental review. We make this urgent recommendation notwithstanding the fact 
that this particular project appears to be proposed for a site with acceptable areas and the 
accompanying DEIS represents a slight improvement in several respects over other such 
documents. 

The Palen Solar Power Plant Project.  The proposed project site has some characteristics that are 
conducive to solar development including a location near to existing infrastructure. The proposed 
site is 0.5 miles north of Interstate 10, which is also a designated utility corridor with existing and 
planned transmission lines. See Palen Solar Power Plant Project CEC-BLM SA/DEIS at A-4 and 
B.2-14. It is also 10 miles from the unincorporated area of Desert Center, id. A-4, and there are 
approximately 750 acres of agricultural land and 149 acres of developed land (roadways and 
cleared land) within a one-mile buffer to the east and southeast of the proposed project site. Id. 
C.2-16. Another characteristic conducive to solar development is the transmission capacity that 
exists approximately ten miles west of the Palen project site. It appears that a gen-tie line would be 
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built to connect to the Southern California Edison transmission system near Desert Center (the 
exact location is unknown at this time). Id. B.3-12. 

Equally important, portions of this ROW application appear to be of comparatively lower natural 
resource values than some of the other ROW applications currently being considered for ARRA 
funding. The entire site implicates no Area of Critical Environmental Concern (ACEC) designated 
by the BLM or other special agency designation. Although the proposed site overlaps with 
approximately 210 acres of desert tortoise critical habitat, id. C.2-63, it is our understanding that 
this is because the habitat boundaries had been adjusted to follow section lines and are not 
necessarily an accurate representation of habitat suitability. The Desert Wildlife Management Area 
boundary (DWMA), located outside of the proposed project area, is a more accurate 
representation of habitat suitability for desert tortoise. Although the site does provide habitat and 
connectivity for desert tortoise, a federally endangered species, and signs indicating the presence of 
and use by desert tortoise were found in the study area, no live desert tortoise were found on the 
site, id. C.2-35, unlike other ARRA project sites such as Tessera’s Calico project and Solar 
Millennium’s Ridgecrest project which support sizable populations of this endangered species. See 
Calico Solar Power Project CEC-BLM SA/DEIS at C.2-3 and Ridgecrest Solar Power Project 
CEC-BLM SA/DEIS 5.3-1. While the above characteristics render some portions of the site more 
appropriate than some other locations for solar development, we do still have concerns about 
project impacts and the DEIS document. 

Our principal concerns with the impacts of the Palen Solar project at this time relate to four 
biological resources: impacts to the sand transport corridor and stabilized and partially stabilized 
sand dunes in the eastern portion of the proposed project; impacts to desert tortoise connectivity 
and other wildlife movement corridors; impacts to the Chuckwalla DWMA and desert tortoise 
critical habitat from the proposed Red Bluff substation; and the availability of sufficient water for 
the proposed project. 

Biological Resources: The proposed project would have direct impacts to 1,735 acres of Mojave 
fringe-toed lizard habitat in the eastern portion of the proposed project site where fine sandy soils 
are present in the active and stabilized sand dunes. Id. C.2-83. Because of impacts to downwind 
active sand dunes from the disruption of the sand transport corridor, the project would also have 
significant impacts to the downwind habitat for this species. Id. Populations of the Mojave fringe-
toed lizard are naturally fragmented which “leaves the species vulnerable to local extirpations from 
additional habitat disturbance and fragmentation.” Id. C.2-84. The Mojave fringe-toed lizard is 
considered sensitive by state and federal agencies and impacts from this project, as currently 
configured, are significant and unmitigable. Id. In light of this finding, we strongly urge the BLM 
to continue to modify this project in order to avoid impacts to the sand transport corridor and 
Mojave fringe-toed lizard habitat. One modification we support is an alternative that largely avoids 
the eastern one-half of the proposed project in order to provide a suitable level of protection for 
this sensitive species and its habitat. 

A second area of concern is impacts to desert tortoise connectivity and other wildlife movement 
corridors. While this site is mostly considered low to moderate quality desert tortoise habitat 
(3,899 acres), id. C.2-63, the proposed project would significantly affect a desert tortoise habitat 
connectivity zone established pursuant to the Northern and Eastern Colorado Desert Coordinated 
Management Plan (NECO) to provide for movements north and south under I-10 and through 
existing drainage crossings. Id. ES-11 and C.2-82. This habitat connectivity zone connects high-
quality desert tortoise habitat in between the Chuckwalla DWMA, Chuckwalla Valley, and the 
Chemehuevi DWMA. Id. ES-11. Large washes through the center of the project site (running 
southwest to northeast) provide wildlife movement corridors for various species and habitat 
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connectivity for desert tortoise. Id. C.2-82. Impacts to desert tortoise connectivity from the 
proposed project are unmitigable as the project is currently configured. Id. C.2-83. Again, we urge 
the BLM to modify the project in order to avoid and significantly reduce impacts to desert tortoise 
connectivity and wildlife movement corridors. 

A third area of concern is the potential environmental impacts from the construction and 
operation of the proposed Red Bluff substation and the gen-tie line. Although the exact location 
of the substation is unknown, id. B.3-12, the DEIS states that it will be located in the Chuckwalla 
DWMA and desert tortoise critical habitat unit. Id. C.2-110. We urge the BLM to evaluate 
alternative sites for the substation to avoid impacts to the desert tortoise and Mojave fringe-toed 
lizard. 

Finally, the letter from the Colorado River Board of California dated March 22, 2010 indicates that 
the issue of groundwater availability for this project has not yet been settled. No new water from 
the Colorado River is available for this project including groundwater from lands underlying the 
“accounting surface” “except through the contract of an existing BCPA Section 5 contract 
holder”, page 2. The availability of sufficient water for the construction and operation of this 
facility is a key issue for this project and must be addressed in subsequent environmental analysis. 
The BLM must document for itself and the public that the developer in fact has the water needed 
for this project in hand; otherwise the agency cannot approve this proposed project. 

Cultural Resources: Analysis of the proposed project’s impacts to cultural resources is still 
ongoing. Id. C.3-1. The agencies are currently undertaking a negotiated stakeholder Programmatic 
Agreement (PA) that they expect to complete midsummer. Id. C.3-15. The PA will also address 
mitigation for project impacts to cultural resources. In addition, cultural resources data 
compilation for the reconfigured alternative is ongoing and the analysis of impacts to cultural 
resources will be included in the Supplemental Staff Assessment that the CEC has already 
committed to prepare. Id. ES-17. The BLM must also incorporate this information into its review 
of this proposed project and assess all project impacts – direct, indirect and cumulative – to 
cultural resources. Pending additional information and analysis on cultural resources, we reiterate 
our recommendation from our scoping comments that the BLM develop strategies to minimize 
and mitigate impacts on the area’s outstanding cultural resources and engage in consultation with 
local Native American tribes. Finally, we do not believe the BLM can finalize a NEPA document 
for this project without fully complying with the Section 106 requirements of the National 
Historic Preservation Act. The relevant findings regarding impacts to cultural resources and 
Native American values associated with the proposed project must be disclosed in the NEPA 
analysis. 

DEIS Elements: Our concerns with the draft environmental review document itself relate to three 
key elements: the purpose and need statement, the alternatives considered, and the cumulative 
impact analysis, all of which were problems with the Bureau’s first solar DEIS, the Ivanpah DEIS, 
and are showing incremental improvement with subsequent DEIS documents including the Palen 
Solar Power Plant DEIS. We are also concerned about how the BLM will ensure that the new 
proposal(s) and new information that have come to light or will come to light after publication of 
the DEIS will be fully analyzed and made available to the public. To maximize the legal 
defensibility of the Palen environmental review process, the BLM should seriously consider issuing 
a supplemental DEIS. Our organizations also believe that the DEIS should have addressed the 
impacts that climate change will have on species and their habitats. 

The purpose and need statement for this project is slightly broader than the one in the Ivanpah 
draft, but it remains too narrow. Ivanpah’s original purpose and need was explicitly limited to a 
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stark dichotomy: “approve” or “deny” the company’s application for a solar project and, as the 
result, the first draft document addressed only the “no action” option and the “proposed project.” 
A supplemental draft with a revised purpose and need and additional alternatives was issued in an 
attempt to remedy this egregious approach to “the heart” of the process established by the 
National Environmental Policy Act (NEPA). 

The Palen EIS draft states that the BLM’s purpose and need is “to respond to” the company’s 
ROW application. Id. A-11. The BLM should avoid both this mindset as well as too narrow a 
statement of purpose and need in order to help ensure that its EISs are legally defensible 
documents. In place of the statement that was used here, our organizations urge the adoption of 
the following to achieve these goals: 

The purpose of the proposed action is to “facilitate environmentally 

responsible commercial development of solar energy projects”2
 

consistent with the statutory authorities and policies applicable to 

the Bureau of Land Management, including those providing for  

contributions towards achieving the renewable energy and economic 

stimulus and renewable energy development objectives under the 

Energy Policy Act of 2005 (EPAct), the American Recovery and Re-

Investment Act, and Presidential and Secretarial orders as well as the 

Federal Land Policy and Management Act (FLPMA). 


The need for this action is to implement Federal policies, orders and 
laws that mandate or encourage the development of renewable 
energy sources, including the Energy Policy Act of 2005, which 
encourages the Department of the Interior to seek to approve at least  
10,000 MW of non-hydropower renewable energy on public lands by 
2015, and the Federal policy goal of producing 10% of the nation's 
electricity from renewable resources by 2010 and 25% by 2025; to 
enable effective implementation of the economic incentives for qualifying projects 
intended by the American Recovery and Reinvestment Act; and to support the State of 
California's renewable energy and climate change objectives, consistent with BLM’s 
mandates and responsibilities under FLMPA. 

This kind of purpose and need statement would clearly satisfy applicable legal requirements, see, 
e.g., National Parks Conservation Assn v. BLM, 586 F.3rd 735 (9th Cir. 2009), and thus help ensure 
that environmentally acceptable projects – which this project may end up being –will not only be 
permitted but will also be built without unnecessary delays. 

Alternatives: The DEIS for the Palen Solar project shows some improvement over the Ivanpah 
DEIS in its treatment of alternatives – in addition to the proposed project, two build alternatives 
are presented for NEPA analysis and three no project approval alternatives.3 See Palen DEIS at 
B.2-3. 

We recommended in previous comments on this proposed project that the BLM consider 
alternative configurations for this project that avoid impacts to the northeast and eastern portions 
of the site where the stabilized and partially stabilized sand dunes are located. We also urged the 
BLM to work to address impacts from the project to Mojave fringe-toed lizard and desert tortoise 

2 This quotation is from Secretary Salazar himself. 
3 One CEQA-only alternative is analyzed. See Palen DEIS at B.2-19. 
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movement including a desert tortoise connectivity zone established to provide for movements 
north and south under I-10 through existing drainage crossings. Id. C.2-82. 

The BLM has included two alternatives that reduce impacts to biological resources in comparison 
to the proposed project: the reconfigured alternative modifies the shape of the western and eastern 
power blocks to avoid some impacts to desert washes and wildlife movement corridors, id. B.2-1, 
and the reduced acreage alternative further eliminates portions of the proposed project that would 
have unmitigable impacts to both the sand transport corridor in the northern and northeastern 
portion and the wildlife movement corridor and reduces the project to 375 MW, id. B.2-1.  

It appears that the reconfigured project would reduce impacts to the main wash through the 
project site (that acts as a local sand source, provides Mojave fringe-toed lizard habitat and a 
wildlife movement corridor), but would still have substantial indirect impacts to stabilized and 
partially stabilized sand dunes. Id. C.2-2 and C.2-5. The 375 MW smaller project alternative would 
provide the benefits described above from the reconfigured alternative and would also 
substantially reduce the impacts to the sand transport corridor, sand dune habitat, and Mojave 
fringe-toed lizard of the construction and operation of the proposed project. Id.  

The reduced acreage alternative also eliminates the project overlap with 210 acres of Critical 
Habitat for desert tortoise in the southwestern portion of the project area. Id. B.2-1. However, as 
indicated above, it is our understanding that the project’s overlap with desert tortoise Critical 
Habitat is because the critical habitat boundaries had been adjusted to follow section lines and are 
not necessarily an accurate representation of habitat suitability. In fact, almost the entirety of the 
Chuckwalla Desert Critical Habitat Unit is located south of I-10, while the small area that overlaps 
with the proposed project is north of the interstate. It is unclear that avoiding this area would 
reduce significant biological impacts. 

We are pleased that the BLM recognizes the significant impacts that would occur to the Mojave 
fringe-toed lizard, its habitat, and the sand transport corridor from the proposed project footprint 
as well as the reconfigured alternative. Id. B.2-12, C.2-5 and C.2-83. We urge the BLM to continue 
to work with the applicant to address potential impacts to biological resources. The most effective 
way of mitigating significant impacts is through avoidance, which would entail consideration and 
adoption of an alternative that ensures important habitat and sensitive species in the northeast and 
eastern portions of the project site. Changes to the configuration and size of the project to reduce 
such impacts that have been developed after the release of the DEIS must be fully analyzed and 
made available to the public. 

However, we are still concerned that the BLM’s approach to the analysis of alternatives for the 
proposed project has unnecessarily limited the range of alternatives. The BLM states that it 
considers alternatives proposed to be located on lands outside of its jurisdiction to be 
“unreasonable.” Id. B.2-2. In defining what is a “reasonable” range of alternatives, NEPA requires 
consideration of alternatives “that are practical or feasible” and not just “whether the proponent 
or applicant likes or is itself capable of carrying out a particular alternative”; in fact, “[a]n 
alternative that is outside the legal jurisdiction of the lead agency must still be analyzed in 
the EIS if it is reasonable.” Council on Environmental Quality, Forty Most Asked Questions 
Concerning CEQ’s National Environmental Policy Act Regulations, Questions 2A and 2B, available at 
http://ceq.hss.doe.gov/nepa/regs/40/40p3.htm; 40 C.F.R. §§ 1502.14, 1506.2(d). The California 
Energy Commission (CEC) considers alternatives that include private lands provided site control 
can be obtained in a reasonable timeframe and with some certainty. In the case of the North of 
Desert Center private land alternative, the CEC found this alternative includes approximately 151 
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parcels with 40 separate landowners and that site control could be challenging to obtain due to the 
number of private land owners. See Palen DEIS at B.2-2. 

Finally, we are concerned with the BLM’s failure to include adequate information regarding the 
environmental impacts from the construction and operation of the proposed Red Bluff substation 
and the gen-tie line in the DEIS. Although the exact location of the substation is unknown, id. 
B.3-12, the DEIS states that it will be located in the Chuckwalla DWMA and desert tortoise 
critical habitat unit. Id. C.2-110. The DEIS should have included alternatives for the substation 
location that would have avoided this DWMA and impacts to the desert tortoise and Mojave 
fringe-toed lizard. We urge the BLM to address this deficiency in subsequent environmental 
review documents. 

Cumulative Impacts: In order to properly site renewable energy projects, it is essential that a 
cumulative impacts analysis be conducted to fully evaluate the implications of this type of 
development on public lands. Cumulative impact is defined as the impact on the environment 
which results from the incremental impacts of the action when added to other past, present, and 
reasonably foreseeable future action regardless of what agency or person undertakes such other 
actions. Cumulative impacts can result from individually minor but collectively significant actions 
taking place over a period of time. 40 C.F.R. § 1508.7. 

There are multiple solar and transmission projects proposed in the vicinity of the Palen Solar 
power plant that will contribute to overall cumulative impacts to sensitive resources in this area. A 
list of existing and future foreseeable projects along the 1-10 corridor in Eastern Riverside County 
is included in the DEIS. See Palen DEIS at B.3-8 to B.3-13. In addition to the proposed solar and 
transmission projects, the DEIS identifies residential development projects, a large race track, and 
several other projects that will also contribute to cumulative impacts. Id. B.3-9 to B.3-13. While 
not all of these projects are being permitted by the Bureau, all reasonable efforts must be made to 
obtain information regarding their potential impacts and construction timing so that a full picture 
of cumulative impacts can be presented in the final EIS. 

The DEIS utilizes qualitative information about these existing and foreseeable projects to develop 
estimates and model impacts to key topics such as air quality and biological resources. More 
quantitative information is highly desirable, to supplement this qualitative material. In addition, the 
DEIS should address impacts from this project in the context of other connected projects 
including the associated Red Bluff substation. Further, the cumulative impact analysis should 
evaluate at-risk species and their habitats in the region to identify the condition and trend for these 
species and whether additional impacts from current and foreseeable future projects would 
conform to BLM policy on special status species management (Manual 6840), wildlife habitat 
management (Manual 6500), as well as legal mandates for public land management established by 
FLPMA. 

FLPMA mandates that public lands: “…be managed in a manner that will protect the quality of 
scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and 
archeological values; that, where appropriate, will preserve and protect certain public lands in their 
natural condition; that will provide food and habitat for fish and wildlife and domestic animals; 
and that will pro-vide for outdoor recreation and human occupancy and use;” (Sec. 5 102(8)). 
FLPMA also addresses management of public lands within the CDCA: “the California desert 
environment is a total ecosystem that is extremely fragile, easily scarred, and slowly healed. (Sec. 
601(a)(2)); and “the California desert environment and its resources, including certain rare and 
endangered species of wildlife, plants, and fishes, and numerous archeological and historic sites, 
are seriously threatened by air pollution, inadequate Federal management authority, and pressures 
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of increased use, particularly recreational use, which are certain to intensify because of the rapidly 
growing population of southern California; (Sec. 601(a)(3)); and lastly, “ It is the purpose of this 
section to provide for the immediate and future protection and administration of the public lands 
in the California desert within the framework of a program of multiple use and sustained yield, and 
the maintenance of environmental quality. (Sec. 601(b)). 

Climate Change Impacts: The DEIS’s discussion of climate change focuses on the reduction of 
greenhouse gases and the development of renewable energy resources. That is, it looks at the 
effects of the proposed action on climate change. It does not, however, analyze the impacts of 
climate change on species of concern in the project area, on their habitats, or on the importance of 
maintaining habitat connectivity in the sustaining species diversity and landscape level movements. 
The latter impacts are clearly relevant. See, e.g., Secretarial Order 3289, Addressing the Impacts of 
Climate Change on America’s Water, Land, and Other Natural and Cultural Resources (February 
22, 2010). Such an analysis will allow the BLM to assess and reduce the vulnerabilities of the 
proposed action to climate change, integrate climate change adaptation into the proposed action 
and alternatives and produce accurate predictions of environmental consequences of the proposed 
actions and alternatives. 

New Information: Lastly, we are concerned, as indicated above, about the new information, 
including information on the proposed project’s impacts to cultural resources in the reconfigured 
alternative, id. C.3-1, information about the location of the Red Bluff substation, id. B.3-12, 
information on further modifications to the configuration of the preferred alternative, id. A-2, and 
the complete survey results including data from special status plant and golden eagle surveys 
conducted this year, id. C.2-94, that has been developed since the DEIS was printed. In addition, 
the California Energy Commission will release a new document, the Palen Revised Staff 
Assessment, with relevant information to this project and information that was not available in the 
Palen DEIS. Id. A-2. If BLM issues a supplemental DEIS, new information in the Palen Revised 
Staff Assessment should be incorporated into that document.  

BLM should make every effort to ensure that all this new information is made available to the 
public (and other agencies) along with assessments and analyses of the information as well as that 
the public is given an opportunity to comment thereon. Public input on agency proposals is one of 
the hallmarks of NEPA review and it is to prevent the undermining of that critical aspect that 
limits have been imposed on agency efforts to “load up” final EISs with excessive amounts of new 
information. 

Conclusion. In conclusion, some areas within the site proposed for this project appear to have 
fewer resource conflicts than some of the other sites currently being reviewed for fast-track 
projects, but nonetheless the impacts to the resources identified in these comments and to other 
desert resources must be fully analyzed, avoided, and mitigated through the BLM process. As we 
have previously noted, renewable development is not appropriate everywhere on the public lands 
and must be balanced against the equally urgent need to protect unique and sensitive resources of 
the CDCA. California is lucky indeed that we have sufficient renewable resources, including solar 
resources, to do their development in an environmentally responsible manner. 

Thank you in advance for considering our comments. If you have any questions about them, 
please do not hesitate to contact us. 
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Sincerely, 


Alice Bond       Jeff Aardahl 
California Public Lands Policy Analyst California Representative 
The Wilderness Society     Defenders of Wildlife 
655 Montgomery Street, Suite 1000 1303 J Street, Suite 270 
San Francisco, CA 94111     Sacramento, CA 95814 

Johanna Wald 
Helen O’Shea 
Director and Deputy Director, Western Renewable Energy Project 
NRDC 
111 Sutter Street, 20th Floor 
San Francisco CA 94104 

cc: Jim Abbott, Acting California State Director, BLM 
cc: Alan Solomon, Project Manager, California Energy Commission 
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Audubon California 
California Native Plant Society * California Wilderness Coalition   

Center for Biological Diversity * Defenders of Wildlife   
Desert Protective Council * Mojave Desert Land Trust 

National Parks Conservation Association 
Natural Resources Defense Council * Sierra Club * The Nature Conservancy 

The Wilderness Society * The Wildlands Conservancy 

Renewable Siting Criteria for California Desert Conservation Area 

Environmental stakeholders have been asked by land management agencies, elected officials, other 
decision-makers, and renewable energy proponents to provide criteria for use in identifying potential 
renewable energy sites in the California Desert Conservation Area (CDCA). Large parts of the 
California desert ecosystem have survived despite pressures from mining, grazing, ORV, real estate 
development and military uses over the last century.  Now, utility scale renewable energy 
development presents the challenge of new land consumptive activities on a potentially 
unprecedented scale. Without careful planning, the surviving desert ecosystems may be further 
fragmented, degraded and lost. 

The criteria below primarily address the siting of solar energy projects and would need to be further 
refined to address factors that are specific to the siting of wind and geothermal facilities. While the 
criteria listed below are not ranked, they are intended to inform planning processes and were 
designed to provide ecosystem level protection to the CDCA (including public, private and military 
lands) by giving preference to disturbed lands, steering development away from lands with high 
environmental values, and avoiding the deserts’ undeveloped cores. They were developed with 
input from field scientists, land managers, and conservation professionals and fall into two 
categories: 1) areas to prioritize for siting and 2) high conflict areas.  The criteria are intended to 
guide solar development to areas with comparatively low potential for conflict and controversy in an 
effort to help California meet its ambitious renewable energy goals in a timely manner. 

Areas to Prioritize for Siting 
o 	Lands that have been mechanically disturbed, i.e., locations that are degraded and disturbed 

by mechanical disturbance: 
•	 Lands that have been “type-converted” from native vegetation through plowing, 

bulldozing or other mechanical impact often in support of agriculture or other land 
cover change activities (mining, clearance for development, heavy off-road vehicle 
use).1 

o 	Public lands of comparatively low resource value located adjacent to degraded and impacted 
private lands on the fringes of the CDCA:2 

•	 Allow for the expansion of renewable energy development onto private lands. 
•	 Private lands development offers tax benefits to local government. 

o 	Brownfields: 
•	 Revitalize idle or underutilized industrialized sites. 
•	 Existing transmission capacity and infrastructure are typically in place. 
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o 	Locations adjacent to urbanized areas:3 
•	 Provide jobs for local residents often in underserved communities; 
•	 Minimize growth-inducing impacts; 
•	 Provide homes and services for the workforce that will be required at new energy 

facilities; 
•	 Minimize workforce commute and associated greenhouse gas emissions. 

o 	Locations that minimize the need to build new roads. 
o 	Locations that could be served by existing substations. 
o 	Areas proximate to sources of municipal wastewater for use in cleaning. 
o 	Locations proximate to load centers. 
o 	Locations adjacent to federally designated corridors with existing major transmission lines.4 

High Conflict Areas 
In an effort to flag areas that will generate significant controversy the environmental community has 
developed the following list of criteria for areas to avoid in siting renewable projects. These criteria 
are fairly broad. They are intended to minimize resource conflicts and thereby help California meet 
its ambitious renewable goals. The criteria are not intended to serve as a substitute for project 
specific review. They do not include the categories of lands within the California desert that are off 
limits to all development by statute or policy.5 

o 	Locations that support sensitive biological resources, including: federally designated and 
proposed critical habitat; significant6 populations of federal or state threatened and 
endangered species,7 significant populations of sensitive, rare and special status species,8 and 
rare or unique plant communities.9 

o 	Areas of Critical Environmental Concern, Wildlife Habitat Management Areas, proposed 
HCP and NCCP Conservation Reserves.10 

o 	Lands purchased for conservation including those conveyed to the BLM.11 
o 	Landscape-level biological linkage areas required for the continued functioning of biological 
and ecological processes.12 

o 	Proposed Wilderness Areas, proposed National Monuments, and Citizens’ Wilderness 
Inventory Areas.13 

o 	Wetlands and riparian areas, including the upland habitat and groundwater resources  

required to protect the integrity of seeps, springs, streams or wetlands.14 


o 	National Historic Register eligible sites and other known cultural resources. 
o 	Locations directly adjacent to National or State Park units.15 

 EXPLANATIONS 

1 Some of these lands may be currently abandoned from those prior activities, allowing some natural  

vegetation to be sparsely re-established. However, because the desert is slow to heal, these lands do not  

support the high level of ecological functioning that undisturbed natural lands do.  

2 Based on currently available data.  

3 Urbanized areas include desert communities that welcome local industrial development but do not include  

communities that are dependent on tourism for their economic survival.  

4 The term “federally designated corridors” does not include contingent corridors.  

5 Lands where development is prohibited by statute or policy include but are not limited to:  
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National Park Service units; designated Wilderness Areas; Wilderness Study Areas; BLM National 
Conservation Areas; National Recreation Areas; National Monuments; private preserves and reserves; 
Inventoried Roadless Areas on USFS lands; National Historic and National Scenic Trails; National Wild, 
Scenic and Recreational Rivers; HCP and NCCP lands precluded from development; conservation mitigation 
banks under conservation easements approved by the state Department of Fish and Game, U.S. Fish and 
Wildlife Service or Army Corps of Engineers a; California State Wetlands; California State Parks; Department 
of Fish and Game Wildlife Areas and Ecological Reserves; National Historic Register sites.  
6 Determining “significance” requires consideration of factors that include population size and characteristics, 
linkage, and feasibility of mitigation. 
7 Some listed species have no designated critical habitat or occupy habitat outside of designated critical 
habitat. Locations with significant occurrences of federal or state threatened and endangered species should 
be avoided even if these locations are outside of designated critical habitat or conservation areas in order to 
minimize take and provide connectivity between critical habitat units. 
8 Significant populations/occurrences of sensitive, rare and special status species including CNPS list 1B and 
list 2 plants, and federal or state agency species of concern. 
9 Rare plant communities/assemblages include those defined by the California Native Plant Society’s Rare 
Plant Communities Initiative and by federal, state and county agencies.  
10 ACECs include Desert Tortoise Desert Wildlife Management Areas (DWMAs). The CDCA Plan has 
designated specific Wildlife Habitat Management Areas (HMAs) to conserve habitat for species such as the 
Mohave ground squirrel and bighorn sheep. Some of these designated areas are subject to development caps 
which apply to renewable energy projects (as well as other activities). 
11 These lands include compensation lands purchased for mitigation by other parties and transferred to the 
BLM and compensation lands purchased directly by the BLM. 
12 Landscape-level linkages provide connectivity between species populations, wildlife movement corridors, 
ecological process corridors (e.g., sand movement corridors), and climate change adaptation corridors.  They 
also provide connections between protected ecological reserves such as National Park units and Wilderness 
Areas. The long-term viability of existing populations within such reserves may be dependent upon habitat, 
populations or processes that extend outside of their boundaries.  While it is possible to describe current 
wildlife movement corridors, the problem of forecasting the future locations of such corridors is confounded 
by the lack of certainty inherent in global climate change.  Hence the need to maintain broad, landscape-level 
connections. To maintain ecological functions and natural history values inherent in parks, wilderness and 
other biological reserves, trans-boundary ecological processes must be identified and protected. Specific and 
cumulative impacts that may threaten vital corridors and trans-boundary processes should be avoided. 
13 Proposed Wilderness Areas: lands proposed by a member of Congress to be set aside to preserve 
wilderness values. The proposal must be: 1) introduced as legislation, or 2) announced by a member of 
Congress with publicly available maps. Proposed National Monuments: areas proposed by the President or a 
member of Congress to protect objects of historic or scientific interest. The proposal must be: 1) introduced 
as legislation or 2) announced by a member of Congress with publicly available maps. Citizens' Wilderness 
Inventory Areas: lands that have been inventoried by citizens groups, conservationists, and agencies and 
found to have defined “wilderness characteristics.” The proposal has been publicly announced. 
14 The extent of upland habitat that needs to be protected is sensitive to site-specific resources.  For example: 
the NECO Amendment to the CDCA Plan protects streams within a 5-mile radius of Townsend big-eared 
bat maternity roosts; aquatic and riparian species may be highly sensitive to changes in groundwater levels.    
15 Adjacent: lying contiguous, adjoining or within 2 miles of park or state boundaries. (Note: lands more than 
2 miles from a park boundary should be evaluated for importance from a landscape-level linkage perspective, 
as further defined in footnote 12). 
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Bonnie Heeley To "CAPSSolarPalen@blm.gov" <CAPSSolarPalen@blm.gov> 
<bheeley@adamsbroadwell.c 
om> cc "Jason W. Holder" <jholder@adamsbroadwell.com> 

bcc07/02/2010 10:30 AM 
Subject FW: CURE's Comments Concerning DEIS for Palen Solar 

Power Project (1) 

Ms. Shaffer:
 
 

Yesterday I mistakenly emailed CURE’s Comments Concerning the Draft Environmental Impact Statement for Palen 


Solar Power Project (09-AFC-7) to CAPSSolarBlythe@blm.gov rather than CAPSSolarPalen@blm.gov. I 

apologize for this error and hope that it has not caused your office any inconvenience.  I am forwarding the emails.  

The hardcopy was sent via overnight mail yesterday.
 
 


We also note that on the Energy Commission’s Proof of Service List CAPSSolarBlythe@blm.gov is shown as the 

email address for the Palen matter.  We are not sure if this is intentional or an error.
 
 

See below for the Comments; exhibits to follow.
 
 

Bonnie Heeley 

Adams Broadwell Joseph & Cardozo 
(650) 589-1660 
bheeley@adamsbroadwell.com 

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended 
recipient.  Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited.  If you are not 
the intended recipient, please contact the sender and delete all copies. 
 
 

From: Bonnie Heeley 
Sent: Thursday, July 01, 2010 5:19 PM 
To: 'CAPSSolarBlythe@blm.gov' 
Subject: CURE's Comments Concerning DEIS for Palen Solar Power Project (1) 
 
 
Ms Shaffer: 
 
I will be sending CURE’s Comments and Attachments in several emails. The original will follow via overnight mail. 
 
 
Bonnie Heeley 
Adams Broadwell Joseph & Cardozo 
(650) 589-1660 
bheeley@adamsbroadwell.com 

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended 
recipient.  Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited.  If you are not 
the intended recipient, please contact the sender and delete all copies. 
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ADAMS BROADWELL JOSEPH & CARDOZO
A. PROFESSIONAL CORPORATION 

ATTORNEYS AT LAW 

601 GATEWAY BOULEVARD, SUllE 1000 

SOUTH SAN FRANCISCO, CA 94080-7037 

TEL: (650) 589-1660 
FAX: (650) 569-5062 

j h 01 de r«D:a d II m sb ro adwell. co m 

 
DANiell. CARDOZO 
THOMAS A. ENSLOW 

TANYA A. GULESSERIAN 
JASON W. HOLDER 
MARC D. JOSEPH 

ELIZABETH KLEBANER 
RACHAEl E. KOSS 
lQULENA A. MilES 
ROBYN C. PURCHIA 

FELLOW 
AARON EZROJ 

OF COUNSEL 
THOMAS R. ADAMS 
ANN BROADWELL 
GLORIA D. SMITH 

SACRAMENTO OFFICE 

520 CAPITOL MALL, SUITE 350 
SACRAMENTO, CA 95814-4721 

TEL: (916) 444-6201 

FAX: (916) 444-6209 

July 1, 2010 

VIA E-MAIL [ORIGINAL TO FOLLOW VIA OVERNIGHT MAIL] 

Allison Shaffer, Project Manager 
Palm Springs South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, CA 92262 
Email: CAPSSolarPalen@blm.gov 

Re: CURE's Comments Concerning Draft Environmental Impact 
Statement for Palen Solar Power Project (09-AFC-7) 

Dear Ms. Shaffer: 

On behalf of California Unions for Reliable Energy ("CURE"), please accept 
these comments on the Draft Environmental Impact Statement ("DEIS"), prepared 
pursuant to the National Environmental Policy Act ("NEPA"),l for Palen Solar I, 
LLC's ("Applicant") proposed 500- MW Palen Solar Power Project (the "Project," 
"Proposed Action," or "PSPP"). The Project requires an amendment to the 
California Desert Conservation Area ("CDCA") Plan, a right-of-way ("ROW") from 
the Bureau of Land Management ("BLM") to construct, operate and decommission 
the facility, California Energy Commission ("CEC") certification to construct and 
operate the facility, a cultural resources Programmatic Agreement ("PA"), a 
streambed alteration agreement, certification of waste discharge requirements and 
incidental take permits, among other agency actions. 

As explained more fully below, the DEIS does not comply with the 
requirements of NEPA, or the California Environmental Quality Act ("CEQA")2 for 
required discretionary approvals by California State agencies. Therefore, BLM may

r 
 

I 42 U.S.C. §§ 4321 et seq. (2010). 

2 Public Resources Code, § 21000 et seq. 
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not approve the CDCA Plan amendment or ROW until an adequate DEIS is 
prepared and circulated for public review and comment. 

1 
CURE is a coalition oflabor unions whose members construct, operate, and 

maintain power plants throughout California. CURE encourages sustainable 
development of California's energy and natural resources. Environmental 
degradation jeopardizes future growth and jobs by causing construction 
moratoriums, depleting limited air pollutant emissions offsets, consuming limited 
fresh water resources, and imposing other stresses on the environmental carrying 
capacity of the state. This in turn reduces future employment opportunities for 
CURE's members. Additionally, union members live and work in the communities 
and regions that suffer the impacts of projects that are detrimental to human 
health and the environment. CURE therefore has a direct interest in enforcing 
environmental laws to minimize the adverse impacts of projects that would 
otherwise degrade the environment. Finally, CURE members are concerned about 
projects that risk serious environmental harm without providing countervailing 
economic benefits. The NEPA process allows for a balanced consideration of a 
project's socioeconomic and environmental impacts, and it is in this spirit that we 
offer these comments. 

The BLM and the CEC have prepared a joint Staff AssessmentfDraft 
Environmental Impact Statement for the Project to satisfy the requirements of 
NEPA and CEQA. We have been informed that the BLM's NEPA document and the 
CEC's CEQA functional equivalent document are no longer proceeding along a joint 
track towards completion. These comments are directed toward the BLM's Draft 
Environmental Impact Statement ("DEIS") document, and the extent to which the 
analyses comply with the requirements ofNEPA. 

We have reviewed the DEIS and its technical appendices in conjunction with 
other studies and materials developed as part of the concurrent review of the 
Project by BLM and CEC. The following technical consultants assisted us: 

• Jim Cornett, M.S. (biological resources impacts). 
• Matt Hagemann, P.G. (hazards and hazardous materials impacts) 

Their comments and qualifications are appended hereto as Attachment A ("Cornett 
Comments") and Attachment B ("Hagemann Comments"). We request that you 
consider and respond to these consultants' comments separately and 
individually. 
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I. INTRODUCTION 

California is experiencing an unprecedented wave of new alternative energy 
power plant development throughout its territory. As of January 2010, 244 
renewable projects have been proposed in California.3 10 ofthese proposed projects 
would be located within 15 miles of the Project, and an additional 12 future projects 
would be located further away along the 1-10 corridor. The DEIS acknowledges that
125 renewable energy projects would be "scattered throughout the California Desert 
Conservation Area" managed by the BLM.4 While these plants will employ 
relatively clean solar thermal, solar photovoltaic, or wind technology and each 
would presumably be equipped with modern pollution control technologies, each one 
will unavoidably tax the state's limited air, water, land, and biological resources to 
a potentially significant cumulative extent. The final toll taken by this historic 
energy boom on California's environment, public health, and natural resource base 
may not be known for several years or longer, but currently available and 
substantial evidence shows that the effects will be severe. The public lands 
managed by the BLM will be similarly taxed. The DEIS for this Project is wholly 
inadequate, because it fails to adequately consider, among other impacts, the 
cumulative effects in the region that will cause environmental degradation. 

This Project, as well as numerous other pending renewable energy projects, 
seeks funding through the American Recovery and Reinvestment Act of 2009. As 
recently stated in a proclamation by President Obama, the ARRA "reaffirmed 
NEPA's role in protecting public health, safety, and environmental quality, and in 
ensuring transparency, accountability, and public involvement in our 
Government."5 

Under these unprecedented circumstances, it is even more imperative that 
this environmental document identify and analyze all foreseeable direct, indirect, 
and cumulative project impacts with the utmost degree of accuracy, care and detail. 
It is equally if not more imperative that any and all reasonable alternatives that are 
less environmentally damaging be presented and discussed as thoroughly as 

 

3 DEIS, p. B.3·1; see also [d., Cumulative Impacts Tables lA and IB; see also Press Release, Office 
of the Governor, Governor Schwarzenegger Announces 244 Proposed Renewable Energy Projects 
Throughout the State (Dec. 29, 2009), available at http://gov.ca.gov/prc'l.§.:ndgaseI14092/. 

4 [d. at p. C.12·33. 

5 Presidential Proclamation regarding the 40th Anniversary of the National Environmental Policy 
Act, December 31, 2009. 
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possible, together with any and all feasible mitigation measures. The strictures of 
NEP A and the maxims of sound public policy and informed environmental planning 
require nothing less. Based on these concerns, CURE and its members have a 
strong interest in ensuring that this Project complies with all applicable federal, 
State and local laws and regulations. 

With that said, we must conclude with disappointment that this particular 
DEIS, while evidently drafted by skilled and conscientious experts, is so rife with 
omissions, incomplete analyses, and obsolete information regarding a changing 
Project that it simply does not even come close to complying with NEP A standards. 
As these comments will demonstrate, the DEIS is fatally deficient and must be 
substantially revised and recirculated for further public review and comment before 
it may be finalized. 6 

As explained at length below, the Project will generate a multitude of impacts 
in a number of impact areas, including: land use, air quality, public health, water 
supply, water quality, biological resources, and cultural resources. The DEIS either 
mischaracterizes, misanalyzes, underestimates, or fails to identifY many of these 
impacts. The DEIS, for example, fails entirely to identify the impacts that will be 
caused by the proposed 8-12 mile-long transmission line7 to the planned Red Bluff 
substation. Furthermore, the DEIS fails to mention or discuss a number of 
reasonable and perfectly feasible measures that could avoid or mitigate impacts to 
levels of insignificance with relative ease and with minimal expense. At the same 
time, many of the mitigation measures described in the DEIS will not in fact 
mitigate impacts to the extent claimed and in some instances will generate 
additional impacts that are not evaluated. For example, the DEIS does not describe 
the locations of available compensation habitat and does not address the impacts 
that may be caused by habitat enhancement. Finally, the DEIS impermissibly 
truncates the scope of alternatives discussed, and consequently fails to consider 
reasonable feasible alternative approaches to the project footprint, floodwater 
drainage facilities, and wildlife movement that would avoid altogether several of the 
project's most serious impacts. The only justification for eliminating these 

6 40 C.F.R. § l502.9(a) (2009) ["If a draft statement is so inadequate as to preclude meaningful 
analysis, the agency shall prepare and circulate a revised draft of the appropriate portion"]. 

7 The DEIS and other documents prepared by the Applicant inconsistently describes the length of 
the transmission line. Compare Id. at p. D.5·5 [describing 8·mile long transmission line], B.l·n 
[describing lO·mile distance to Red Bluff substation] with Updated Plan of Development, dated July 
20,2009, p. 35 [describing l2·mile long gen tie line]. 

I 
2357·037a 

6-003 


6-004 


6-005 


6-006 


6-007 


K-77
 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 5 

alternatives appears to be that the Applicant believes they are too costly. This 
simply flies in the face of both the letter and spirit of NEP A. 

Below, after a brief summary of applicable legal requirements governing EIS 
preparation, we present our general comments and our more specific comments 
organized according to resource category. The general comments address analytical
flaws that pervade the DE IS, while the specific comments address errors in 
individual analyses. 

 

II. THE DEIS FAILS TO SATISFY NEPA'S PURPOSE AND GOALS 

NEPA requires that agencies take a "hard look" at the environmental 
consequences of a proposed action. S A hard look is defined as a "reasoned analysis 
containing quantitative or detailed qualitative information."9 The level of detail 
must be sufficient to support reasoned conclusions by comparing the amount and 
the degree ofthe impact caused by the proposed action and the alternatives. JO An 
EIS must provide a "full and fair discussion of significant environmental impacts 
and shall inform the decision-makers and the public of the reasonable alternatives 
that would avoid or minimize adverse impacts or enhance the quality of the human 
environment."ll "General statements about 'possible' effects and 'some risk' do not 
constitute a 'hard look' absent a justification regarding why more definitive 
information could not be provided."12 "[L]ack of knowledge does not excuse the 
preparation of an EIS; rather it requires [the agency] to do the necessary work to 
obtain it."13 

8 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989); Dubois v. U.S. Dep't of 
Agric., 102 F.3d 1273, 1284 (1st. Cir. 1996); see also South Fork Band Council Of Western Shoshone 
Of Nevada v. U.S. Dept. of Interior, 588 F.3d 718, 727 (9th Cir. 2009) ["NEPA requires that a hard 
look be taken, if possible, before the environmentally harmful actions are put into effect"]. 

9 BLM, NEPA HANDBOOK, P. 55 (Jan. 2008) ("NEPA Handbook"), available at: 
http://www.blm.gov/pgdata/etc/medialiblblm/wo/lnformation Resources Management/policy/blm ha 
ndbook.Par.24487.File.dat/h1790-1-2008-1.pdf. 

10 NEPA Handbook, p. 55; see also 40 C.F.R. § 1502.1 (2009). 

11 40 CFR 1502.1. 

12 Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998). 

13 National Parks & Conservation Association v. Babbitt, 241 F.3d 722, 733 (9th Cir.2001), 
abrogated on other grounds by Monsanto Co. v. Geertson Seed Farms, 2010 WL 2471057,12 (U.S.) 
(U.S., 2010) [An injunction should issue only if the traditional four-factor test is satisfied]. 
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NEPA review makes information on the environmental consequences of a 
proposed action available to the public, which may then offer its insight to assist the 
agency's decision-making. 14 An EIS is more than just a disclosure device, however, 
it is an "action-forcing device" which ensures that NEPA's requirements are infused 
into the ongoing programs and actions of the federal government.J~ An EIS must 
provide a full and fair discussion of every significant impact, as well as inform 
decision-makers and the public of reasonable alternatives which would avoid or 
minimize adverse impacts. J6 The impacts analysis must include a discussion of the 
relationship between short-term uses of the environment and the maintenance and 
enhancement oflong-term productivity, and any irreversible or irrett'ievable 
commitments of resources which would be involved in the proposal should it be 
implemented.J7 The discussion of impacts must include both "direct and indirect 
effects (secondary impacts) of a proposed project."ls The agency need not speculate 
about all conceivable impacts, but it must evaluate the reasonably foreseeable 
significant effects of the proposed action. J9 In this context, reasonable foreseeability 
means that "the impact is sufficiently likely to occur that a person of ordinary 
prudence would take it into account in reaching a decision."20 

In addition to a scientifically defensible analysis of project impacts, an EIS 
must also include a discussion of "appropriate mitigation measures not already 
included in the proposed action or alternatives."21 An EIS is not complete unless it 
contains "a reasonably complete discussion of possible mitigation measures."22 
Mitigation includes "avoiding the impact altogether by not taking a certain action or 
parts of an action."23 It also includes "minimizing impacts by limiting the degree or 
magnitude of the action and its implementation."24 The mandate to thoroughly 

14 See Robertson, 490 U.S. at 350; Dubois , 102 F.3d at 1284. 

I' 40 C.F.R. § 1502.1. 

16 Id. 

17 ld. at § 1502.16. 

18 ld. at § 1502.16(b); see also Sierra Club u. Marsh, 976 F.2d 763, 767 (1st Cir. 1992). 

19 Sierra Club u. Marsh, 976 F.2d at 767. 

20 Ibid; see also Dubois U. Dept. of Agriculture, 102 F.3d 1273, 1286 (1st Cir. 1996). 

2 1 40 C.F.R. § 1502.14(1). 

22 Robertson u. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989). 

" 40 C.F.R. § 1508.20(a). 

24 Id. at subd. (b). 
2357·0370 

K-79
 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 7 

evaluate all feasible mitigation measures is critical to NEPA's purposes.25 Hence, a 
"perfunctory description" or a "mere listing" of possible mitigation measures is not 
adequate to satisfy NEPA's requirements. 26 That individual harms are somewhat 
uncertain due limited understanding of the Project characteristics and baseline 
conditions does not relieve BLM of the responsibility under NEP A to discuss 
mitigation of reasonably likely impacts at the outset. 27 

An EIS must "[r]igorously explore and objectively evaluate all reasonable 
alternatives, and for alternatives which were eliminated from detailed study, briefly 
discuss the reasons for their having been eliminated."28 This requirement is 
discussed in greater detail in a subsequent section of this letter. 

Finally, an EIS should be "concise, clear, to the point, and supported by 
evidence that the agency has made the necessary environmental analyses."29 A 
concise and clear EIS that is supported by evidence ensures that federal agencies 
are informed of environmental consequences before making decisions and that the 
information is available to the public.30 As the Council on Environmental Quality 
("CEQ") explains in its regulations, "[e]nvironmental impact statements shall serve 
as the means of assessing the environmental impact of proposed agency actions, 
rather than justifying decisions already made."31 

The DEIS for the proposed Project fails to comply with these basic 
requirements. First, the lack of complete, accurate and consistent information in 
the DEIS precludes an informed comparison of the alternatives and an analysis of 
the Proposed Action. Second, the BLM failed to take a hard look at all of the 
Project's impacts. Finally, the BLM impermissibly limited its alternatives analysis 
by relying on an arbitrarily narrow purpose and need statement. For these reasons, 
the DEIS precludes a meaningful analysis of the Project, and the BLM must revise 

25 Id. at § 1500.1(c).) 

26 Neighbors of Cuddy Mountain, 137 F.3d at 1380; Idaho Sporting Congo v. Thomas, 137 F.3d 1146, 
1151 (9th Cir. 1998). 

27 See South Fork Band Council of Western Shoshone of Nevada, 588 F.3d at 727, citing National 
Parks, 241 F.3d at 733. 

28 40 C.F.R. § 1502.14(a). 

29 Id. 

30 Inland Empire Pub. Lands Council v. U.S. Forest Serv., 88 F.3d 754, 758 (9th Cir. 1996). 

31 40 C.F.R. § 1502.2(g). 
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the DEIS and recirculate the revised DEIS for public review and comment before 
making a decision. 

Jf\ 
1 

III. GENERAL COMMENTS 

A. Information in the DEIS Concerning the Size and Characteristics of the 
Proposed Action is Incomplete and Inaccurate. 

A complete and consistent description of the Proposed Action and the affected 
environment is necessary for the public and decision makers to understand the 
effects of the proposed action and its alternatives.32 A clear description results in 
more focused and meaningful public input and BLM participation, a more complete 
identification of issues, development of reasonable alternatives, sound analysis and 
interpretation of effects, focused analysis and a sound and supportable decision. 33 

It follows that information in the DEIS that is incomplete, inconsistent 
and/or inaccurate will skew the environmental consequences analysis and prevent 
informed public input. Courts have held that "[w]here the information in the initial 
EIS was so incomplete or misleading that the decisionmaker and the public could 
not make an informed comparison of the alternatives, revision of an EIS [was] 
necessary to provide a reasonable, good faith, and objective presentation of the 
subjects required by NEPA."34 

The DEIS contains incomplete, inconsistent and inaccurate information that 
precludes a full understanding of the Proposed Action, a meaningful analysis of all 
Project impacts, and prevents an informed comparison of the alternatives. This 
violates the basic requirements of NEPA. 

The importance of an accurate and complete description of the Project and its 
environmental impacts is especially critical here, given the immense scale of the 
Project. At 5,200 acres (8.125 square miles), the ROW for this single power plant 
project is larger than many cities in California including Monterey Park, Alhambra, 

32 See 40 C.F.R. § 1502.15; see also State of Cal. v. Block, 690 F.2d 753. 761 (9th Cir. 1982) [starting 
point for analysis of whether a "critical decision" with respect to site development is "to describe 
accurately the 'federal action' being taken"]. 

33 NEPA Handbook pp. 42·45. 

34 Natural Res. Def. Council V. U.S. Forest Serv., 421 F.3d 797, 811 (9th Cir. 2005), citing Animal 
Def. Council v. Hodel, 840 F.2d 1432, 1439 (9th Cir. 1988). 

2357-037. 

6-008 

cont. 


6-009 


K-81 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 9 

La Habra, and Daly City.35 A map of the Project lay-out demonstrates that nearly 
the entire area will be disturbed by roads, power units, buildings, underground 
utilities and support structures. This will dramatically impact every aspect of the 
ecosystem on the Project site and surrounding the Project area. 

The DEIS inconsistently describes the number of acres that will be disturbed 
by the proposed Palen Solar Power Project ("PSPP" or "Project"): the figures range 
from 2,740 to 3,899 disturbed acres. 36 These inconsistent figures appear to reflect 
the varying ways in which the total "Project disturbance" area was considered (i.e., 
Project footprint, solar fields, transmission line, etc.), but this is not clear from the 
various DEIS references. The Application for Certification CAFC") for the Project 
at the CEC similarly provided inconsistent figures for the Project disturbance area 
and facility footprint. 37 

Significantly, none of the inconsistently reported amounts of disturbed 
acreage took into account the proposed transmission line to the planned Red Bluff 
substation and the associated road. 3s Thus, as discussed in the following section, 
the DEIS failed to consider any ofthe impacts associated with this transmission 
line route. 

The introduction to Applicant's responses to Energy Commission staffs Data 
Requests ("DR" or "DRs") regarding biological resources attempts to clarify the 
Project disturbance area. 39 This explanation only induces further confusion. The 
introduction recites the AFC Disturbance Area as 3,874 acres and the revised 
Project Disturbance Area as 3,945.8 acres. These figures suggest that at least some 
ofthe DEIS analyses failed to consider the impacts of the Project as a whole. 
Moreover, the revised Project Disturbance Area reported in the introduction to DR 
responses took into account the Transmission Line Disturbance Area for the 

1 

35 See 2000 Census: US Municipalities Over 50,000: Ranked by 2000 Population, available at: 
http://www.demographia.com/db-uscity98.htm. 

36 See, e.g., DEIS, Proposed Project, pp. B.l-l [2,970 acres disturbed], B.2-l6 [2,740 occupied by 
Units 1 and 2], Biological Resources, C.2-1 [3,899 acres disturbed], Health and Safety, C.5·21 [2,740 
acres disturbed], C.9-3 [2,970 acres disturbed], C.12-14 [4.5 square miles]. 

37 See AFC, § 2.0, Fact Sheet [2,970 acres disturbed]; see also id. at pp. 5.3·9 [3,871 acres disturbed 
and 2,970-acre facility footprint], 5.4-1 [3,871 acres disturbed]. 

38 See Id. at p. C.6-I. 

39 See BrO-I. 
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formerly proposed transmission line to the south of the Project site, not the current 
much longer transmission line to the west of the Project site. 40 

The estimated amount of cut and fill for the Project is also inconsistent. In 
the Streambed Alteration Notification submitted to the California Department of 
Fish and Game ("CDFG") and in the DEIS, only 4.5 million cubic yards of earth 
movement is reported.41 In contrast, the response to DR-S&W-181 states that 16.3 
million cubic yards will be moved. Thus, the DEIS may have underreported the 
amount of earth movement by a factor of almost four. 

As discussed further below, the DEIS also failed to accurately identify all 
Project characteristics. Project characteristics not considered in the DEIS, include: 

• The transmission line to the Red Bluff substation and associated 
access roads and spur roads, 

• Redesigned drainage facilities for the Project site, 
• Newly proposed evaporation ponds for wastewater, and 
• A new on-site concrete batch plant.42 

The BLM must revise the DEIS to provide a reasonable, consistent, good faith and 
objective presentation of the Proposed Action characteristics, the qualities of the 
affected environment, and the environmental consequences of the Proposed Action 
and its alternatives. 

Jf\ 
1 

I 

40 Ibid. 

41 See Attachment C, Notification of Lake or Streambed Alteration, § 10, Project Description 
[describing preliminary site grading plan): see also DEIS, p. C.9-35. 

42 See Attachment D, document entitled "Environmental Evaluation of Project Updates," submitted 
to CEC as Attachment 2 to Applicant's Initial Comments on SAIDEIS. 
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B. The DEIS Impermissibly Segments Environmental Review by Failing to 
Consider Project Impacts Associated with the Proposed Transmission 
Line, Redesigned Drainage Facilities, Evaporation Ponds, and On-site 
Concrete Batch Plant. 

1. Scoping Under NEPA Requires Evaluation of All Impacts Associated 
with a "Single Course of Action." 

"Major Federal actions" include not only those actions undertaken by federal 
agencies, but also "actions with effects that may be major and which are potentially 
subject to Federal control and responsibility."43 This includes "projects and 
programs entirely or partly financed, assisted, conducted, regulated, or approved by 
federal agencies .... "44 

When evaluating a project's environmental impacts under NEPA, a federal 
agency must consider the entire project. "Proposals or parts of proposals which are 
related to each other closely enough to be, in effect, a single course of action shall be 
evaluated in a single impact statement."45 This principle was established early in 
the development of NEPA law, and applies even when the federal involvement is 
limited to approving a relatively small aspect of the project. 46 

For example, in Cady, the U.s. Geological Survey approved a mining plan to 
be undertaken by a private mining company.47 The mining plan covered 770 acres 
over 5 years; but the mining company had leased over 30,000 acres for a 20-year 
period. The court held that the agency was required to prepare an EIS for the 
whole project.48 

43 40 C.F.R. § 1508.18. 

44 Id. at § 1508.18, subd. (a) (emphasis added). 

45 Id. at § 1502.4, subd. (a), 

40 E.g., Maryland Conservation Council, Inc. V. Gilchrist, 808 F.2d 1039, 1042 (4th Cir. 1986); Sierra 
Club v. Hodel, 544 F.2d 1036, 1040-41 (9th Cir. 1976); Cady V. Morton, 527 F.2d 786, 795 (9th Cir. 
1975). 

47 527 F.2d at 795. 

48 Ibid. An agency's duty to evaluate all environmental impacts associated with a privately 
undertaken project may even be triggered by its duty to protect lands adjacent to the project area. 
Sierra Club dealt with a County's plan to improve a road within an existing BLM right-of-way. (848 
F.2d at 1073.) Portions of the road were adjacent to wilderness study areas. The court held that 
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The DEIS must address closely related "connected actions," as well as similar 
actions and cumulative actions.49 Under NEPA, actions are connected if they: 

(i) Automatically trigger other actions which may require environmental 
impact statements. 

(ii) Cannot or will not proceed unless other actions are taken previously or 
simultaneously. 

(iii) Are interdependent parts of a larger action and depend on the larger 
action for their justification. 50 

The BLM's Processing Guidance document, which addresses general 
requirements for processing solar power projects in the California Desert District, is 
consistent with the requirement that transmission lines must be treated as part of 
the Proposed Action.51 The guidance documents states that the transmission line 
and associated infrastructure must be analyzed in the DEIS, to the extent 
information concerning the transmission line is available at the time the analysis is 
prepared.52 Further, the BLM NEPA handbook instructs BLM to evaluate whether 
studying connected actions in a single NEPA document would improve the quality 
of analysis and efficiency of the NEP A process, and provide a stronger basis for 
decision -making. 53 

The DEIS only covers the Project's footprint and a formerly proposed 
transmission line ROWand substation to the south of the Project site.54 While 
some chapters of the DEIS mention the proposed route to the Red Bluff 

1 
BLM's statutory duty to protect wilderness study areas from unnecessary degradation "injects an 
element of federal control for the required action that elevates this situation to one of major federal 
action." (Id. at 1090-9l.) 

49 40 CFR § 150S.25(a). 

50 40 CFR § 150S.25(a)(I). 

51 Processing Guidance, pp. 2, 6. 

52 References in the DEIS and the July 2009 Updated Plan of Development to the Red Bluff 
substation indicate information regarding this transmission line route was available at the time the 
DEIS was prepared. See, e.g. DEIS, D.5·5 [describing S-mile long transmission line], B.l·11 
[describing lO-mile distance to Red Bluff substation]; see also Updated Plan of Development, dated 
July 20, 2009, p. 35 [describing 12-mile gen tie line]. 

53 NEPA Handbook, p. 45. 

54 See, e,g" DEIS, C,2·13 [Biological Resources chapter description of proposed project, describing 
originall.2-mile transmission line corridor to the south of Project site]. 
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substation,M the DEIS does not address the impacts associated with transmission 
lines now under consideration. The DEIS also fails to consider several new Project 
components that the Applicant has proposed since release ofthe DEIS.5G Failure to 
consider all aspects of the proposed action violates NEPA because it improperly 
segments the Project. 

The transmission line to the Red Bluff substation is an integral component of 
the Project. The Project requires the transmission line in order to deliver the power 
it will generate to Southern California Edison ("SCE") and to the grid. 57 As such, 
the transmission line is a necessary conduit for the Project's electricity, and is 
merely one aspect of the larger Project. By authorizing the transmission line ROW, 
BLM would enable the Project to proceed. Similarly, the concrete batch plant is 
necessary for Project construction, and the evaporation ponds are necessary for 
Project operations. Thus, BLM must also consider these Project characteristics 
during its environmental review under NEPA, and must provide an opportunity for 
the public to comment on revisions to the proposed Project and the associated 
impacts. 

NEPA requires responsible opposing viewpoints to be included in the 
final EIS. [Citations.) This reflects the paramount Congressional 
desire to internalize opposing viewpoints into the decision-making 
process to ensure that an agency is cognizant of all the environmental 
trade-offs that are implicit in a decision. [Citations.) To effectuate this 
aim, NEPA requires not merely public notice, but public participation 
in the evaluation of the environmental consequences of a major federal 
action. [Citation.) 'If Failure to disclose a Proposed Action before the 
issuance of a final EIS can defeat this aim, at least when the Proposed 
Action differs radically from the alternatives mentioned in a draft 
EIS.58 

55 See DElS, p. B.1-11 [describing 10-mile distance to Red Bluff substation]; see also [d. at pp. C.ll-
1, C.II-4; see also Updated Plan of Development, dated July 20, 2009, p. 35 [describing I2-mi!e gen 
tie line] ; see also Applicant's Responses to CEC Data Requests Set 1, Vol. A, Biological Resources, 
(January 6, 2010), Figures: DR-BIO-60-2, DR-BIO-63-1, DR-BIO-64-1 , DR-BIO-91, DR-BIO-98-2, 
DR-BIO-98-3, DR-BIO-98-4, DR-BIO-lOI. 

66 See generally Attachment D, Environmental Evaluation of Project Updates. 

57 DEIS, p. D.5-I. 

58 State of Cal. v. Block, 690 F.2d 753, 771 (9th Cir. 1999), citations omitted and italics added. 
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Further, NEPA requires preparation of a supplement to a draft EIS when "[t]here 
are significant new circumstances or information relevant to environmental 
concerns and bearing on the proposed action or its impacts."59 A supplemental EIS 
is required if a new proposal "will have a significant impact on the environment in a 
manner not previously evaluated and considered."6u 

The change in the transmission line route from the route analyzed in the 
DEIS (from the Project site to a nearby proposed Substation to the south) to a 
proposed substation that is substantially further away is one example of new 
information that necessitates recirculation of a supplemental EIS. The newly 
proposed transmission line route and its associated roads will cross numerous 
desert washes and will traverse a substantially longer expanse of undisturbed 
desert. This aspect of the Project will have impacts to biological resources and to 
drainage features within the transmission line ROW. 

Here, it is undisputed that the proposed Project cannot be constructed or 
operated without a transmission line connecting the Project to the electricity grid, a 
concrete batch plant, evaporation ponds, and redesigned drainage infrastructure. 
Because these Project characteristics are necessary parts of the Project, they are 
connected actions with potentially significant impacts that must be analyzed in a 
revised DEIS or a supplement to the DEIS that is circulated for public review and 
comment. 

2. The DEIS Failed to Analyze Project Impacts Associated with the New 
Transmission Line Route, the Evaporation Ponds, the Concrete Batch 
Plant, and Redesigned Drainage Facilities. 

NEPA "promotes its sweeping commitment" to environmental integrity "by 
focusing Government and public attention on the environmental effects of proposed 
agency action. [citation] By so focusing agency attention, NEPA ensures that the 

59 40 C.F.R. § 1502.9 [agencies shall "prepare supplements to either draft or final environmental 
impact statements if: (i) the agency makes substantial changes in the proposed action that are 
relevant to environmental concerns; or (ii) there are significant new circumstances or information 
relevant to environmental concerns and bearing on the proposed action or its impacts"]. 

60 S. Trenton Residents Against 29 v. Fed. Highway Admin. (1999) 176 F.3d 658, 663; see also NEPA 
Handbook, pp. 29-30. 
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agency will not act on incomplete information, only to regret its decision after it is 
too late to correct."61 

With respect to this DEIS, the BLM has not taken the required "hard look" at
impacts associated with the transmission upgrades it has already identified as 
necessary. Nor has the BLM analyzed the impacts associated with other newly 
proposed Project features. Potentially significant impacts not identified or 
evaluated in the DEIS include the following: 

 

• Air quality - Equipment used for construction of the transmission lines 
and associated access and spur roads would emit nitrogen oxides ("NOx"), 

volatile organic compounds ("VOC"), particulate matter ("PMlO" and 
"PM2.5"), carbon monoxide ("CO") and carbon dioxide ("COn. The Project 
area is classified non-attainment for ozone and PMlO.62 Operation of the 
concrete batch plant during Project construction will also produce 
emissions that were not considered in the DEIS. 

• Water Quality - An access road and spur roads will be built along the 
transmission line route. These roads will impact natural drainage 
patterns in numerous washes flowing north from the Chuckwalla 
Mountains to the south. The redesigned drainage facilities will also cause 
unaddressed impacts to water quality. 

• Cultural resources - Construction of the new transmission line has the 
potential to impact recorded archaeological and historical sitesG3 

• Biological resources - The area that will be impacted by the transmission 
line supports a variety of biological resources, including threatened and 
endangered species. Transmission line construction and operation would 
temporarily and permanently disturb habitat supporting these species. 

I 

I 
We note that this is not a complete list of the potentially significant impacts 

associated with the transmission line to the planned Red Bluff substation and other 
T 
t 

6I Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 371, 109 S.Ct. 1851, 104 L.Ed.2d 377 
(1989), italics added. 

62 DEIS, p. C.1·1O. 

63 Such impacts trigger BLM's duties under the National Historic Preservation Act, 16 U.S.C. § 470 
et seq. See The Extent to Which the National Historic Preservation Act Requires Cultural Resources 
to be Identified and Considered in the Grant of a Federal Right of Way, 87 Interior Dec. 27 (1979). 
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newly proposed Project features. The CEC's licensing process and the BLM's 
permitting process are underway and issues are still being developed. The EIS 
should identify, evaluate and mitigate, where feasible, all of the potentially 
significant impacts associated with all Project features, including those identified 
above. 

C. The DEIS Fails to Adequately Analyze the Project's Contribution to 
Several Acknowledged Categories of Significant Cumulative Impacts. 

A proper consideration of a Project's cumulative impacts requires "'some 
quantified or detailed information; .. . [g]eneral statements about possible effects 
and some risk do not constitute a hard look absent a justification regarding why 
more definitive information could not be provided."'64 The analysis "must be more 
than perfunctory; it must provide a useful analysis of the cumulative impacts of 
past, present, and future projects."65 

The DEIS Fails to consider the Project's contribution to adverse cumulative 
impacts to wildlife connectivity and other cumulative impacts that will be caused by 
the influx of immense solar facilities in the CDCA Plan area. The Project's 
contribution must be considered together with nearby proposed large-scale solar 
projects, including but not limited to: 

6. Ocean Advocates v. U.S. Army Corps of Eng'rs , 361 F.3d 1108, 1128 (9th Cir. 2004), quoting 
Neighbors of Cuddy Mountain, 137 F.3d at 1379-80. 

6' Id., internal quotations and citations omitted. 
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Table 1: Proposed Large Scale Solar Projects in the Vicinity of PSpp 

Project Applicant Type BLM CEC DEIS 
Namel Acreage" Acreage67 Acreage"' 
Serial No. 
Chuckwalla ' Chuckwalla Solar, LLC Photo· 4,099 Not Available ROW: 4,091 
Solar 1, voltaic (or 4,083) 
CACA ("PV') 
48808 

Blythe, Solar Millennium Solar 11,056 ROW: 9,400 ROW: 7,239 
CACA Thermal Disturbed: 7,030 (or 9,400) 
48811 ("ST") 

Genesis NextEra Energy/ Florida ST 18,083 ROW: 4,640 ROW: 1,768 
Ford Dry Power & Light ("FPL") Disturbed: 1,800 
Lake, 
CACA 
48880 

Genesis FPL ST 20,608 Not Available Not 
McCoy, Available* 
CACA 
48728 

CACA Bullfrog Green Energy, ST 6,634 Not Available Not 
49097 LLC Available* 

Desert First Solar, Inc. PV 14,905 Not Available ROW: 5,119 
Sunlight, (or 5,000-
CACA 6,000) 
48649 

Desert First Solar, Inc. PV 7,548 Not Available ROW: 7,530 
Quartzite, (or 7,724) 
CACA 
49397 

.. _--_._,.,-,.,.-

66 See 2009, 
http://www.blm.gov/ngdata/etc/medialib/blm/ca/ndf/na/energy/solar.Par.45875.File . da tIRe ncw .. ~;nerg 
y 2 09 solar.pdf (as of June 11, 2010). 

67 See links to CEC descriptions of pending solar projects, available at: 
http://www.energy.ca.gov/sitingcases/all proiects.html#review (as of June 11, 2010). Some acreage 
figures were taken from the environmental review documents prepared for the respective project, 
when available. 

68 See DEIS, Biological Resources Table 9; see also id. at Cumulative Scenario Table 2 [figures in 
parenthesis included where DEIS inconsistently reports the size of some pending projects]. 

Attachment E, First·In·Line Solar Applications, dated December 21, available at 
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Project Applicant Type BLM CEC DEIS 
Name/ 
Serial No. 

Acreage"" Acreage67 Acreage.' 

CACA 
49488 

EnXco Development, 
Inc. ("EnXco") 

ST 1,327 Not Available Not 
Available* 

CACA 
49489 

EnXco ST 16,088 Not Available Not 
Available* 

CACA 
49490 

EnXco ST 20,608 Not Available Not 
Available* 

CACA 
49491 

EnXco ST 1,327 Not Available Not 
Available* 

Big Maria 
Vista, 
CACA 

Bullfrog Green Energy, 
LLC 

ST 22,717 Not Available ROW: 22,663 
(or 2,864) 

49702 

CACA 
50379 

Lightsource 
Renewables, LLC 

ST 2,446 Not Available Not 
Available* 

* The DEIS apparently did not consider these projects in the cumulative impacts analyses. 

Together, these nearby pending projects would occupy almost 150,000 acres (the 
amount of disturbed acres has been inconsistently reported by the CEC and BLM), 
primarily within desert valleys where groundwater and vegetation generally are 
more plentiful than in upland areas.69 

D. The Baseline for Analyzing Environmental Impacts is Improper. 

The BLM must analyze the Project's impacts on the affected environment.70 

This process begins by describing "the present condition of the affected resources 
within the identified geographic scope" and by providing "a baseline for cumulative 
effects analysis."71 

Once a project begins, the "pre-project environment" becomes a thing of the 
past, thereby making evaluation ofthe project's effect on pre-project resources 

69 

May 21, 2010. 

70 NEPA Handbook, p. 53. 

71 Ibid. 

See Attachment F, BLM Map: Renewable Energy Projects and Utility Corridors. Projects as of 
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impossible.72 Without establishing the baseline conditions which exist in the 
vicinity of the proposed Project before it is built, there is simply no way to 
determine what effect the proposed large-scale solar facility will have on the 
environment and, consequently, no way to comply with NEP A. 73 

An accurate description of the affected environment is an essential 
prerequisite for an adequate analysis of Project impacts. For example, information 
on the type(s) and level(s) of habitat disturbance in the Project area is necessary to 
make inferences about the presence, abundance, and distribution of the special­
status species that may be impacted by the Project. Here, however, baseline 
information was collected after release of the DEIS. The Spring 2010 surveys were 
conducted in part to identify the environmental baseline information for the 
transmission line corridor for the Project, a portion of the Project that was not 
adequately addressed in the DEIS.74 BLM staff apparently recognized that the 
transmission line for the Project and its associated access road and spur roads are 
parts of the Project that must be analyzed in the RSA.75 Numerous wildlife and 
plant species with special-status listing were identified as present in the Project 
study area and the proposed transmission line alignments or have the potential to 
occur in these areas. 76 These include desert tortoise ("DT"), Mojave fringe-toed 
lizard ("MFTL"), Western burrowing owl ("WBO''), the golden eagle, and Coachella 
Valley milk-vetch. Therefore, information regarding the likelihood of their 
occurrence along the transmission line corridor is relevant to the BLM's basic 
assessment of the "affected environment." 

72 Half Moon Bay Fishermans' Marketing Ass'n v. Carlucci 857 F.2d 505, 510 (9th Cir. 1988), citing 
LaFlamme v. FERC, 842 F.2d 1063, 1071 (9th Cir.1988) 

73 Ibid. 

74 See, e.g., DEIS, p. C.2-13 [describing transmission line as extending 1.2 miles to the south of the 
Project site, rather than extending approximately 10 miles to the west of the site]; see also id. at C.9-
35 [describing minor excavation required for transmission line, hut omitting discussion of excavation 
required for access and spur roads]; see also Attachment G, Survey Approach and Methodologies for 
the Solar Millennium Parabolic Trough Palen Solar Power Project, April 10, 2010 (,,2010 Survey 
Protocol") [acknowledging need for surveying along westward transmission line corridor]. 

75 See, e.g., DEIS, pp. C.U-I, C.U-4 [chapter regarding transmission line safety acknowledges need 
to analyze impacts associated with transmission line and correctly identifies transmission line 
route]. 

76 See DEIS, pp. C.2-27 - C.2-60; see also Attachment G, 2010 Survey Protocol, pp. 1-14; see also 
Attachment H, Letter regarding Preliminary Spring 2010 Survey Results for Desert Tortoise, Rare 
Plants and Jurisdictional Waters, dated May 7, 2010 ("Preliminary Spring 2010 Survey Results"). 
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The transmission line corridor will be approximately 8-12 miles long77 The 
DEIS recognized that the transmission line route had changed from the route 
identified in the AFC and that additional information and analysis would be 
required in order to properly address the impacts associated with developing the 
transmission line.78 The Applicant also evidently recognized that the description of 
the environmental baseline and the analysis of Project impacts would have to be 
modified in a Revised Staff Assessment, after conducting surveys along the new 
transmission line corridor. 79 

According to the survey protocol provided by the Applicant, the 2010 surveys 
were only conducted in Project disturbance and buffer areas that were not surveyed 
in 2009.80 As a result, the Spring 2010 surveys did not provide a thorough or robust 
sampling and may not have yielded a representative capture of the species present 
within the Project disturbance area, along the transmission line route and in the 
buffer areas. 

The DEIS must be revised to accurately describe the affected environment. 

E. The DEIS Fails to Adequately Address the Irreversible Commitment of 
Resources Associated with the Project. 

The impacts analysis must include a discussion of the relationship between 
short-term uses of man's environment and the maintenance and enhancement of 
long-term productivity, and any irreversible or irretrievable commitments of 
resources which would be involved in the proposal should it be implemented. s1 

Here, the Project lifespan is projected to be 30 years. While the DEIS purports to 

77 Documents submitted to and prepared by the CEC and BLM inconsistently describe the length of 
the transmission line. See, e.g. , SAIDEIS, pp. B.1-11 [describing 10-mile distance to substation], D. 
5-5 [describing 8-mile gen tie line]; see also Updated Plan of Development. dated July 20. 2009. p. 35 
[describing 12-mile gen tie line]. 

78 See DEIS, pp. B.1-11. C.2-13, C.ll-I. 

79 See PSI's Initial Comments on SAIDEIS, dated May 4, 2010. p. 2 ["The required biological 
resources and cultural resources surveys for [the selected gen-tie] route are underway and results 
will be reported when they are available later this spring"]. 

80 See Attachment G, 2010 Survey Protocol. pp. 2-6, 10. 

81 40 C.F.R. § 1502.16. 
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analyze Project decommissioning, it does not adequately address the long-term 
ramifications of disturbing the landscape to build and operate this Project.82 This 
type of problem solving must occur now, before the BLM approves a proposed 
Project that will disturb thousands of acres of habitat and the wildlife that 
currently occupy this habitat. 

F. Under NEPA, the DEIS Must Integrate All Applicable Federal and State 
Environmental Laws. 

If a Project requires State approval, the federal agency must cooperate with 
State and local agencies "to the fullest extent possible to reduce duplication between
NEPA and State and local requirements."83 In California, this requires that federal 
agencies cooperate with State and local agencies to prepare a joint EIS/EIR under 
CEQA,84 BLM policy recommends that State agencies be identified as joint lead 
agencies at the earliest possible stage.85 

The Project will require site certification from the CEC and will also require 
approval of a streambed alteration agreement from the CDFG and waste discharge 
requirements ("WDRs") by the Regional Water Quality Control Board ("RWQCB"). 
Thus, the Applicant will require approval under CEQA before it can proceed with 
Project construction. The BLM must work with the CEC, CDFG and RWQCB to 
facilitate this process. It is essential for the BLM to encourage preparation of a 
joint EIS/EIR at the earliest possible stage to avoid duplication of materials and 
resources and unnecessary delay. 

The DEIS does not comply with CEQA. First, California courts have 
repeatedly held that "an accurate, stable and finite project description is the sine 
qua non of an informative and legally sufficient [CEQA documentJ."86 Compliance 
with CEQA, therefore, requires that the environmental document provide an 
accurate, consistent and complete description of the Project. As discussed above, 
the DEIS fails to do so. 

 

82 See, e.g., DEIS, pp. C.2-99 - C.2-100 [acknowledging Applicant's Draft Conceptual 
Decommissioning Plan inadequate for evaluating success of site restoration]. 

83 40 C.F.R. § 1506.2(b). 

84 14 C.C.R. §§ 15222(a)(I), 15226, 15227 (2010). 

85 NEPA Handbook p. 114. 

86 County of Inyo u. City of Los Angeles, 71 Cal.App.3d 185, 193 (Cal. Ct. App. 1977). 
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Second, CEQA imposes an affirmative obligation on agencies to avoid or 
reduce environmental harm by adopting feasible project alternatives or mitigation 
measures.87 The DEIS does not propose sufficient mitigation measures, however, to 
reduce or avoid the Project's impacts. For example, the DEIS states that impacts to 
cultural resources will be mitigated through implementation of unspecified 
requirements in a yet-to-be-developed programmatic agreement ("PA").88 Because 
the terms of the PA have not been developed, it is impossible to determine whether 
the Project's impacts to cultural resources will be sufficiently mitigated. The 
mitigation measures proposed to address impacts to biological resources are 
similarly flawed because they impermissibly defer the formulation of measures that 
will effectively avoid the impacts or reduce them to less-than-significant levels. 

Because the CDFG and the RWQCB must issue permits before the Applicant
can begin any development on the Project site, the BLM must abide by the 
requirements of NEPA and work with the State agencies to develop a joint EIS/EIR. 
This will avoid duplication of government materials and resources. 

 I 
IV. SPECIFIC COMMENTS REGARDING IMPACT ANALYSES AND 

MITIGATION MEASURES 

In an EIS, the agency must consider every significant aspect of a proposed 
action.89 An EIS's discussion of environmental impacts forms the scientific and 
analytic basis for comparison ofthe alternatives.9o The discussion of impacts must 
include both "direct and indirect effects (secondary impacts) of a proposed project."91 
An agency need not speculate about all conceivable impacts, but it must evaluate 
the reasonably foreseeable significant effects of the proposed action. 92 Reasonable 
foreseeability means that "the impact is sufficiently likely to occur that a person of 
ordinary prudence would take it into account in reaching a decision."93 

87 Cal. Pub. Res. Code §§ 21002, 21002.l. 

88 DEIS, p. C.3-93. 

89 Bait. Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 97 (1983); Dubois v. U.S. Dep't of 
Agric., 102 F.3d 1273, 1286 (1st Cir. 1996). 

90 40 C.F.R. § 1502.16; Dubois, 102 F.3d at 1286. 

91 40 C.F.R. § 1502.16 (a), (b); Sierra Club V. Marsh, 976 F.2d at 767; Dubois, 102 F.3d at 1286. 

92 Sierra Club V. Marsh, 976 F.2d at 768. 

93 Dubois, 102 F.3d at 1286, citing Sierra Club V. Marsh, 976 F.2d at 767. 
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The DEIS does not consider all of the Project's significant and foreseeable 
environmental impacts to biological resources, water resources, transmission and 
communication systems, hazards and cultural resources and land use, among 
others. The BLM's failure to take a hard look at the Project's impacts violates the 
basic requirements of NEP A. The BLM must revise its impacts analysis and issue a
substantially revised or supplemental DEIS for public review and comment. 

A. Impacts to Biological Resources and Special-Status Species 

Jim Cornett, a certified wildlife biologist, reviewed the portions of the DEIS 
addressing impacts on biological resources and special status species. His 
comments, summarized below, are attached, together with copies of his curriculum 
vitae. 

1. The Analysis of Impacts to Biological Resources Fails to Consider 
Impacts Associated With the Transmission Line, Evaporation Ponds, 
Concrete Batch Plant and Redesigned Drainage Facilities 

As stated above, the DEIS fails to consider impacts associated with the 
transmission line to the planned Red Bluff substation, the newly proposed 
evaporation ponds, the on-site concrete batch plant, and the redesigned drainage 
facilities for the Project site. 

The Applicant has recently provided a more detailed and presumably 
accurate description ofthe transmission line design, including the access and spur 
roads that will be built along the transmission line route.94 The same document 
from the Applicant briefly describes the four proposed evaporation ponds and the 
concrete batch plant.95 

The preliminary results for the Spring 2010 surveys reveal the presence of 
DT, WBO, and desert washes along the transmission line route. 9G The evaporation 

 

T 
t 

94 See Attachment D, Environmental Evaluation of Project Updates, pp. 7-8. According to the 
Applicant, Southern California Edison ("SCE") is considering two alternative locations for the Red 
Bluff substation. Ibid. The transmission line to one alternative location would be approximately 
5.25 miles long. The transmission line to the other alternative location would be 11. 75 miles long. 
Ibid. The transmission line route considered in the DEIS biological resources analysis was only 1.2 
miles long. DEIS, p. C.2-13. 

95 See id. at pp. 1-4. 

96 See generally, Attachment H , Preliminary Spring 2010 Survey Results. 

2357·037a 

6-033 

6-034 

6-035 

K-96 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 24 

ponds may pose a hazard to migratory birds. The redesigned drainage facilities Wi
directly impact the desert washes on the Project site and will also impact 
downstream drainage features and associated habitats. The DEIS must be revised 
to consider these impacts. 

llI 

2. Inadequate Analysis Of Impacts On The Threatened Desert Tortoise 

Desert tortoises are listed as a threatened species under both the ESA and 
the California Endangered Species Act ("CESA"). Despite the protected status of 
desert tortoises, the BLM failed to take a hard look at the direct, indirect, and 
cumulative impacts caused by the Proposed Action and the action alternatives. 

a. Inadequate baseline for measuring Project impacts 

In surveys conducted by the Applicant's consultant in Spring 2009, no live DT
were observed on-site, but fresh DT sign such as scat and active burrows were 
observed.97 A total of 5 live DT and extensive DT sign were detected during surveys 
conducted in Spring 2010: 1 on the proposed Project site and 4 within the buffer 
area.98 The DEIS failed to report the number of DT individuals and their sign 
found present on the Project site.99 The DEIS recognizes that the Project will cause 
both short- and long-term, as well as direct and indirect impacts, to tortoises, but it 
underestimates the severity of these impacts because it is based on inadequate 
survey data and assumes the Project site offers low quality DT habitat. 100 The 
results of the Spring 2010 survey undermines this assumption. As stated by Mr. 
Cornett in his attached comments, the presence of active burrows on the Project site 
suggests the presence of multiple DT individuals.101 Based on his observations 
during a recent site visit and his review of the DEIS and other materials, Mr. 
Cornett has found that the Project site offers "excellent tortoise habitat," not 
moderate or low quality habitat as stated by the Applicant and repeated in the 
DEIS.102 

 

97 See AFC, Table 5.3·7. 

98 See Attachment H, Preliminary Spring 2010 Survey Results, Table 1. 

99 See DEIS, pp. C.2-73 - C.2-76. 

100 See Ibid.; see also Attachment A, Cornett Comments, pp. 3·5 [identifying flaws in survey 
methodology l. 
101 See Cornett Comments, p. 3. 

102 Compare id. at pp. 5·8 with OEIS, p. C.2-77. 
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b. Inadequate analysis of direct and indirect impacts 

Direct and indirect impacts to desert tortoises will be severe. For example, 
the tortoises would be susceptible to mortality from collisions with vehicles entering 
and leaving the site and vehicles using the transmission line access and spur 
roads. 103 This latter hazard was not considered in the DEIS. Clearing of the site, 
construction of the security fence, and Project operations would pose additional 
collision risks to the DT and would increase DT predators such as the common 
raven, the Desert kit fox, coyote, and feral dogs104 While the DEIS acknowledged 
the risk of increased predation due to the introduction of raven perching sites, it 
failed to consider the 8-12-mile long transmission line as an additional source of 
raven perching sites.l°5 

The DEIS did not consider several sources of DT impacts. For example, 
during Project construction, vibrations of heavy equipment could cause burrows to 
collapse, burying the tortoises alive and destroying their habitat. In addition, 
relocated/translocated tortoises that are forced to construct new burrows would be 
exposed to death by dehydration or upper respiratory tract disease. In addition, the 
spread of invasive plant species on the site, especially Sahara mustard, would cause 
an indirect loss to foraging habitat. 

c. Inadequate analysis of cumulative impacts 

The DEIS concludes that there would be cumulative effects to the DT, such as 
loss of connectivity between the Chuckwalla and Chemehuevi DWMAs and critical 
habitat areas.106 However, the methodology for analyzing the Project's contribution 
to cumulative DT impacts does not follow the BLM's guidance107 For example, the 
analysis does not define the geographic scope for analysis of DT cumulative 
impacts.lo8 Nor does the analysis address short-term verses long-term cumulative 
impacts, as recommended in BLM's guidance.lo9 Short-term impacts include the 

103 [d. at p. C.2-Sl. 

104 Id. at p. C.2-80. 

105 Ibid. 

106 Id. at p. C.2-123. 

107 See ~EPA Handbook, pp. 57-61. 

108 See DEIS, pp. C.2-122 - C.2-124. 

109 See ibid.; see also NEPA Handbook, p. 58. 
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immediate loss of at least 3,899 acres of occupied DT habitat a nd dislocation of the 
DT present on the Project site. Long-term impacts include the loss of connectivity 
between a large expanse of habitat in the Chuckwalla Valley and the upland 
designated critical habitat in the Chuckwalla DWMA. 

The following six solar project ROWs are proposed within just 10 miles of t he 
Project,llo totaling almost 56,000 acres ofland devoted to solar projects within the 
Chuckwalla Valley and Palen Valley: Chuckwalla Solar (CACA 48808), Genesis 
(CACA 48880), Desert Sunlight (CACA 48649), EnXco (#1) (CACA 49488), EnXco 
(#2) (CACA 49489) , and EnXco (#3) (CACA 49491).1 11 The discussion of cumulative 
impacts in the DEIS fails to accurately report the total number of ROW acres for 
each project. 112 The BLM must analyze what impact the loss of thousands of acres 
of habitat land within a 10-mile radius will have on the long-term success of the 
species. As Mr. Cornett states in his comments "Even though the desert tortoise is 
an officially threatened species, it is now facing the greatest assault on its habitat 
in the history of the United States."1l3 

The above comment regarding cumulative impacts to DT applies not just to 
the analysis of cumulative impacts to DT but to the cumulative impacts to all 
species that are present on multiple sites in the region that are currently planned 
for intensive large-scale industrial development. 

The BLM must also rigorously compare the Proposed Action's cumulative 
effects with the reduced cumulative effects of the Reconfigured Alterna tive, the 
revised Reduced Acreage Alternative and the use of alternate sites .11 4 

110 See Attachment F, Regional Setting with Vicinity Projects, dated April 14, 2009; see also 
Attachment E , First·In·Line Solar Applications, dated December 21 , 2009, available at 
http://www.blm.gov/pgdata/etcimedialiblblm/ca/pdfipa/energy/sola1..Pa1. .45875.File . d a tiRe new Ene rg 
V 2 09 solar.pdf (as of June 24, 2010). 

II I Ibid. Two projects proposed by SoleI, Inc. (CACA 49493 and CACA 49494) were omitted from the 
total acreage calculation because these ROW applications have apparently been rejected. 

'1 2 See DEIS, pp. C.2·1l8 - C.2-1l9 [describing, for example, the ROW for the Project as 3,001 acres 
instead of the accurate ROW a rea , 5,200 acres (not including the transmission line ROW»). 

" ' Cornett Comments, p. 9. 

114 See NEPA Handbook, p. 59. 
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3. Inadequate Analysis Of Impacts On The Mojave Fringe-Toed Lizard 

a. Inadequate baseline for measuring Project impacts 

Although the resource agencies have not issued survey guidelines for the 
MFTL, Jones and Lovich (2009) indicate that MFTLs are most commonly detected 
from late spring (May) through early fall (into October).1 15 Because MFTLs are 
generally difficult to detect, they are more easily detected by teams of at least two 
people.1 16 In the past, CDFG and FWS has required both pitfall trapping and 
intensive area searches to effectively survey Colorado Desert fringe-toed lizards.'!' 
These surveys were to be conducted monthly between March and November118 

Here, nothing resembling a protocol survey was conducted for the MFTL even 
though some survey parameters exist for this species. ll9 Observations on the 
project site, therefore, were incidental.12o These observations were made during 
surveys conducted in the early spring of 2009 and early spring of 2010, before the 
most active period for MFTL. There is no evidence that the surveys were conducted 
by two or more people. Likewise, pitfall trapping and intensive surveys for MFTL 
were not conducted. Thus, the presence ofMFTL on the Project site was likely 
underreported. 

Nonetheless, during the 2009 spring surveys, 112 incidental observations 
were recorded within the PSPP disturbance area and dozens of additional sightings 

T 
t 

115 Jones LC, RE Lovich, eds. 2009. Lizards of the American Southwest: A Photographic Field 
Guide. Rio Nuevo Publishers, Tucson (AZ). p. 567. 

116 Ibid. 

117 CH2MHILL. 2002. Final Environmental Impact Report IEnvironmental Impact Statement. 
Imperial Irrigation District: Water Conservation and Transfer Project. Appendix F. Available at: 
http://i id.comlMedial Appendix-F -General.pdf. 

118 Id. 

119 See, e.g., Cablk, M.E. and J.S. Heaton. 2002 Nov. Mojave Fringe-Toed Lizard surveys at the 
Marine Corps Air Ground Combat Center at Twentynine Palms, California and nearby lands 
administered by the Bureau of Land Management. California: Marine Corps Air Ground Combat 
Center. Report M67399-00-C-0005, available at: 
http://wl''w.dri.equ/Peoplc/mcablk/Cablk Heaton Fin';lJ.Bepori,Iglf (as of June 23, 2010). 

120 Palen Solar Power Project Biological Technical Report, Riverside County, California, August. 
2009, p. 82; see also Attachment I, Preliminary Spring 2010 Survey Results COl'l'ectcd and 
Preliminary Impact Calculations for Biological Resources, dated May 27, 2010 ("Corrected 
Preliminary Spring 2010 Survey Results"), Table 3. 
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were recorded in the BRSA. In 2010, field surveyors made a total of 388 incidental 
observations ofMFTL in previously unsurveyed areas, including the transmission 
line corridor.121 These latter survey results are not reflected in the DEIS. 
Consequently, the DEIS fails to address all of the Project's impacts to MFTL. 

1 
b. Inadequate analysis of direct and indirect impacts 

The DEIS appropriately recognizes some but not all of the direct and indirect
impacts to MFTL habitat.l22 More MFTL individuals are likely present on the 
Project site and within the disturbance area that were reported in the DEIS and in 
the more recent Spring 2010 survey results. 

Furthermore, as discussed above, the DEIS failed to address the impacts to 
MFTL that may occur along the transmission line route to the Red Bluff substation.
In addition, the DEIS fails to address the impacts to MFTL associated with the 
proposed Sand Replenishment Program. 

c. Inadequate analysis of cumulative impacts 

As with the DT, cumulative impacts to the MFTL would surely occur as a 
consequence of building the eight currently proposed solar projects in the Project 
vicinity. The DEIS acknowledges that these cumulative impacts would be 
significant, but it fails to acknowledge the extent of these impacts and the Project's 
contribution to them.l23 For example, the analysis overestimated the total habitat 
in the NECO area and in the Chuckwalla Valley because it included lands, such as 
dry playas, that do not offer similar quality habitat for MFTL and the analysis 
made no attempt to rank habitat value.l24 The analysis also did not include habitat
land that would be indirectly impacted by a number offactors including 
interruption of sand transport systems and premature stabilization of dunes due to 
the spread of noxious weeds. 125 

 I 
 

 

121 Attachment I. Corrected Preliminary Spring 2010 Survey Results. Table 3. 

122 DEIS, p. C.2-83 [acknowledging direct loss of 1,735 acres of habitat and indirect impacts to 
downwind habitat]. 

123 Id. at p. C.2-84 [acknowledging cumulative impacts to MFTL]; see also id. at pp. C.2-125 - C.2
127. 

124 Id. at pp. C.2-125 - C.2-127. 

125 Id. at p. C.2-126. 

-
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The analysis of the Project's contribution to cumulative impacts must be 
revised to specifically address the cumulative impacts that will occur as a 
consequence of approving numerous immense solar projects within a confined 
geographic area. The discussion of pending projects that may disturb dune· 
dependant species including the MFTL appears to ignore the large projects 
proposed by enXco adjacent to the proposed Genesis project (CACA 49489 and 
CACA 49488). According to information provided by the BLM, these two projects 
alone will occupy approximately 17,415 acres of what appears to be predominantly 

126 dune habitat. The analysis also appears to underestimate the amount of acres 
the First Solar Desert Sunlight project will impact: while the DEIS states that this 
project will occupy only 5,119 acres, other documents produced by the BLM state 
that this Project will occupy 14,905 acres.l27 The DEIS must be revised to address 
the Project's contribution to cumulative impacts to MFTL habitat. 

4. Inadequate Analysis Of Impacts On The Western Burrowing Owl 

The WBO is protected by the Migratory Bird Treaty Act, considered a Bird of 
Conservation Concern by the USFWS, and Sensitive species by the BLM.128 The 
burrowing owl's special status both federally and within the State mandates that 
the BLM take a hard look at any potential impacts the Project may have on the 
species. Due to the inadequacies described below, the BLM must revise the DEIS 
analysis of impacts to the WBO. 

a. Inadequate baseline for measuring Project impacts 

The DEIS acknowledges that suitable habitat exists on the site and that the 
species was observed in the area in the past.129 During the burrowing owl survey, 
two owl pairs with two juveniles each and four active burrows with sign were 
identified within the survey area. 130 The DEIS only reported one of these pairs and 

I 
126 See Attachment E, First·In·Line Solar Applications, dated December 21, 2009, available at 
http://www.blm.gov/pgdata/etc/medialiblblm/ca/pdf/pa/energy/solar.Par.45875.Filc . d a tiRe new E nerg 
y 2 09 solar. pdf (as of June 24, 2010); see also DEIS, Exhibit A to Soil and Water Report, Figure 4, 
Regional Geology Map. 

127 Compare Ibid. with DEIS, p. C.2·144. 

128 U.S. Fish & Wildlife Serv., Status Assessment & Conservation Plan for the Western Burrowing 
Owl in the United States, pp. 4·5 (2003). 

129 DEIS, pp. C.2-38, C.2-86 - C.2-87. 

130 See Draft Burrowing Owl Plan, dated January 2010, Introduction. 

2357·037a 

6-049 

6-050 

6-051 

K-102 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 30 

two of the four juveniles, underreporting the WBO observed onsite by at least 
half. 131 

According to the CDFG, a site should be assumed occupied if at least one 
burrowing owl has been observed occupying a burrow within the last three years. 132 
Thus, the BLM should assume that the site is occupied by the WBO. 

t I 
The WBO Technical Report indicates the Applicant conducted burrowing owl 

surveys in 2009 according to California Burrowing Owl Consortium ("CBOC") 
Guidelines.'33 Survey protocols require that tracks, feathers, pellets, or other items 
(prey remains, animal scat) at burrows should be reported. The Applicant 
determined several burrows to be "inactive."134 However, the Applicant does not 
describe the analysis used to determine inactivity, including the estimated age and 
condition of sign. Thus, the Applicant may have underreported the amount of 
active WBO burrows on the Project site and within the buffer area. 

In addition, the biologists may have missed observing additional burrowing 
owls because the surveys were deficient. Owl surveys are frequently conducted 
with binoculars and involve looking upward to identify flushed owls and listening 
for owl calls. The Phase II WBO surveys conducted in 2009 for the Project, 
however, were conducted in conjunction with DT surveys.'35 Phase II of the 2010 
Surveys appear to have also been conducted in conjunction with DT surveys.13G If 
the surveys were in fact conducted at the same time, it is likely that biologists may 
have missed observing the burrowing owl because they were looking down. Tortoise 
surveys do not require the biologist to look upward towards flushing owls, listen for 
calls or use binoculars. 

The Applicant has not yet released the results ofWBO surveys conducted in 
Spring 2010. Only these surveys examined the presence or absence of burrowing 
owl along the transmission line corridor and in areas that would be disturbed by 

J 
131 [d. at p. C. 2-87. 

132 Dep't ofFish & Game, Staff Report on Burrowing Owl Mitigation , 2 (Oct. 17, 1995) . 

133 Attachment J to BRTR, WBO Technical Report, p. 5. 

134 Attachment J to BRTR, WBO Technical Report, pp. 7·8; see also Draft Burrowing Owl Plan,
dated January 2010, § II (B) 2009 Burrowing Owl Survey Results. 

135 Attachment J to BRTR, WBO Technical Report, p. 5. 

136 See Attachment G, 2010 Survey Protocol, p. 4. 
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alternative Project configurations. The DEIS must be revised to consider the 
impacts to WBO (and other species) that are associated with the transmission line 
for the Project and with Project alternatives. It is essential that the BLM 
specifically determine the extent to which the WBO is present on the site in order to 
adequately mitigate potentially significant impacts and in order to decide between 
feasible Project alternatives. 

b. Inadequate analysis of direct and indirect impacts 

Because the surveys for WBO were inadequate and incomplete, the DEIS 
failed to sufficiently analyze the Project's impacts to WBO. 

c. Inadequate analysis of cumulative impacts 

The inadequacies of the cumulative impacts analysis concerning WBO are 
very similar to those described for the DT and MFTL described above. While the 
DEIS acknowledges some of the cumulative impacts to this species, it fails to 
provide the required "hard look" at the Project's contribution to these impacts. 117 :

5. Inadequate Analysis Of Impacts On The Golden Eagle 

The Golden eagle is protected by the Migratory Bird Treaty Act and the Bald 
and Golden Eagle Act. The DEIS contains a simplistic impact analysis concerning 
Golden eagles and their habitat. 138 

a. Inadequate baseline for measuring Project impacts 

The DEIS recognizes that Golden eagles are present in the Mojave Desert 
and that a Golden eagle nest is located approximately 5.5 miles from the Project 
site. 139 No Golden eagles were identified during the avian point-count survey. 

The USFWS has developed protocol for Golden eagle surveys. In February 
2010, the USFWS released its "Interim Golden Eagle Inventory and Monitoring 
Protocols; and Other Recommendations."140 According to this protocol, "[t]he 

I 

I 
I 

137 DEIS, p. C.2-13I. 

138 ld. at pp. C.2-87 - C.2-88. 

139 DEIS, p. C.2-39. 

140 Pagel, J.E., D.M. Whittington, and G.T. Allen. 2010. Interim Golden Eagle inventory and 
monitoring protocols; and other recommendations. Division of Migratory Bird Management, U.S. 
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Applicant is responsible for providing up-to-date biological information about eagles 
that breed, feed, shelter, and/or migrate in the vicinity of the activity that may 
potentially be affected by the proposed activity."!4! The USFWS reports "[t]hese 
field efforts aTe the mutual responsibility of agencies authorizing activities and 
their permittees."142 Despite these requirement, the DEIS relies on outdated 
information concerning the locations of nests in the region. 143 

The Applicant has apparently conducted helicopter surveys for Golden eagle 
nests in Spring 2010, following the release of the DEIS. On June 24, 2010, the 
Applicant submitted the results of the helicopter surveys. It is not clear whether 
the surveyors complied with the requirements for aerial and ground surveys 
described in the USFWS guidance document.!44 

Because nesting sites are within ten miles of the Project site and typical prey 
species occur on the Project site, the Project site likely lies within the hunting 
territory of the Golden eagle. The BLM must therefore consult with the USFWS 
and conduct a focused survey for this species. 

b. Inadequate analysis of direct and indirect impacts 

The DEIS assesses the impacts of the Project to golden eagle foraging 
habitat, based on incomplete and outdated information and no survey data, and 
concluded that the Project would not result in direct or indirect impacts to golden 
eagles145 The DEIS must be revised to take into consideration the results of the 
Spring 2010 golden eagle surveys. The DEIS must also resolve whether a permit 
from the USFWS would be required for the "take" of golden eagle(s). 

Fish and Wildlife Service ("2010 Golden Eagle Survey Protocol"), available at: 
http://www.fws.gov/southwesties/oklahomalDocumentsfWind%20PowcrlDocunl\!.Dl,;jUSFWS_tnl~rjm
GOEA Monitoring Protocol lOMarch2010.pdf (as of June 23, 2010). 

141 [d. at p. 4. 

142 [d. at p. 4. 

143 DEIS, p. C.2-128 [reported nest locations rely on data developed in 1978, 1979, and 1984]. 

144 2010 Golden Eagle Survey Protocol, pp. 11-17. 

145 DEIS, pp. C.2-87 - C.2-SB. 
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c. Inadequate analysis of cumulative impacts 

The DEIS acknowledges the Project would contribute to the cumulative loss 
of golden eagle foraging habitat within the NEeO planning area. 146 In addition, 
Staff concluded the Project would reduce the availability uf furaging habitat in the 
Project area and could degrade foraging habitat through the introduction and 
spread of noxious weeds and an increase in human activity in the area,147 

6. Inadequate analysis of impacts to migratory / special-status bird 
species 

a. Inadequate baseline for measuring Project impacts 

The DEIS discussion concerning impacts to migratory/special-status bird 
species fails to acknowledge that surveys ofthe current transmission line route had
not been conducted. 148 The preliminary results of the Spring 2010 surveys indicate 
that additional Desert Dry Wash Woodland will be impacted by the Project149 As 
reported in the DEIS, this type of riparian habitat supports 90% of bird life within 
the Sonoran Desert.150 Thus, the amount of acreage of habitat for migratory and 
special-status bird species reported in the DEIS is not accurate and must be 
revised. 

b. Inadequate analysis of direct and indirect impacts 

Because the surveys for jurisdictional waters along the transmission line 
route were inadequate and incomplete, the DEIS failed to sufficiently analyze the 
Project's impacts to migratory and special-status bird species that depend on the 
associated riparian vegetation for habitat. 

 

I 

146 Ibid. 

147 Id. at p. C.2·88. 

148 DEIS, p. C.2-89. 

149 Attachment I, Corrected Preliminary Spring 2010 Survey Results. Figure 3, Preliminary Results 
State Waters Spring 2010 Surveys. 

150 DEIS, p. C.2-89. 
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c. Inadequate analysis of cumulative impacts 

The section of the analysis concerning cumulative impacts to biological 
resources fails to mention (much less address) the cumulative impacts to migratory 
and special-status bird species. 151 The DEIS must be revised to address the 
Project's contribution to these cumulative impacts. 

7. Inadequate analysis of impacts to rare plants 

a. Inadequate baseline for measuring Project impacts 

The DEIS acknowledges that the types and quantities of rare plants had not 
been determined at the time that the DEIS was published due to the inadequacy of 
the Applicant's botanical survey efforts.152 The DEIS proposed that surveys be 
conducted for special status plants in the spring and fall of 2010. 153 

As the DEIS acknowledges, the Spring 2009 surveys were inadequate for 
several reasons, not least of which is the fact that certain rare plants are difficult if 
not impossible to detect outside oftheir blooming period154 Additional rare plant 
surveys were conducted in Spring 2010, after the release of the DEIS. The 
Applicant's protocol for the Spring 2010 rare plant surveys was similarly 
inadequate.l55 As of yet, no Fall rare plant surveys have been conducted. Several 
species have been identified as target species for Fall surveys, including Abram's 
spurge (Chamaesyce abramsiana), Flat-seeded spurge (Chamaesyce platysperma), 
Harwood's phlox (Eriastrum harwoodii) but targeted Fall surveys for these species 
have not been conducted. 156 

Despite incomplete information regarding the presence of rare plants both on 
and near the Project disturbance area, the DEIS concludes that the Project's 
impacts to rare plants will be reduced to less-than-significant levels through 

I 

151 See id. at pp. C.2-liB - C.2-146. 

152 DEIS, p. C.2-94. 

153 Ibid. 

154 Ibid. 

155 See Attachment G, Spring 2010 Protocol Doc. 

1.56 See DEIS, pp. C.2-30, C.2-44 - C.2-53. 
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mitigation.ls7 The Applicant's botanical surveys, however, have not provided an 
adequate basis for analyzing potential Project impacts. The results of the Spring 
2010 surveys for rare plants, for example, were not considered in the DEIS 
analysis. 15S 

b. Inadequate analysis of direct and indirect impacts 

The analysis of Project direct and indirect impacts to the two species 
identified during Spring 2009 surveys fails to consider the direct and indirect 
impacts to plant specimens that were not discovered during the surveys. Because 
the surveyors walked wide transects, they certainly could not have observed every 
rare plant present on the Project site and in the buffer area. Because some rare 
plants were observed, the site should be considered occupied by those species and 
the direct and indirect impacts to the species must be considered significant. 

c. Inadequate analysis of cumulative impacts 

The analysis of cumulative impacts to dune-dependant rare plants relied on 
inaccurate and incomplete information concerning the size of the PSPP project a nd 
other pending projects in the region. This analysis describes the Project's 
disturbance area as 3,001 acres, when, earlier in the chapter, the Project is 
described as disturbing 3,899 acres. 159 In addition, the discussion of pending 
projects that may disturb dune-dependant rare plant habitat also appears to ignore 
the large projects proposed by enXco adjacent to the proposed Genesis project 
(CACA 49489 and CACA 49488). According to information provided by the BLM, 
these two projects alone will occupy approximately 17,415 acres of what appears to 
be predominantly dune habitat adjacent to Ford Dry Lake. IGO 

157 Ibid. 

158 See Attachment I. Corrected Preliminary Spring 2010 Survey Resul ts, T~ble 2, Ra re Plant 
Population Counts Spring 2010. Figure 2, Rare Plant Spring 2010 Surveys. 

159 See DEIS, p. C.2-I44. Again, this figure fails to consider the transmission line to the planned 
Red Bluff substation. 

160 See Attachment E, First-In-Line Solar Applications, dated December 21, 2009, available at 
http://www .blm. gov/p gdata/etdm e dialiblb lm/ca/pdf/pa/e nergy/solar. Pill' . 4:)8 7;;. Fil e .datlRencw _I:: ne rg
V 2 09 solar.pdf (as of June 24, 2010); see also DEIS. Exhibit A to Soil and Water Report. Figure 4, 
Regional Geology Map. 
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8. Inadequate analysis of impacts to desert washes as wildlife 
movement/genetic exchange corridors 

a. Inadequate baseline for measuring Project impacts 

In desert environments such as the Chuckwalla Valley, wildlife movement 
corridors allow long-term genetic exchange between animal and plant populations. 
The DEIS acknowledges the importance of desert washes as wildlife movement 
corridors and the impacts that past projects have had on the Palen watershed.1Gl 

As with the surveys for individual species discussed above, the 2009 surveys 
for the desert washes failed to consider the washes that traverse the proposed 
transmission line to the proposed Red Bluff substation. While the 2010 surveys 
attempted to identify jurisdictional waters that traverse the transmission line 
corridors, the survey results provided by the Applicant do not attempt to identify or 
measure the function and value of these washes as wildlife movement corridors162 

In response to Staffs requests for information about potential wildlife use of 
desert washes within the Project site as movement corridors, the Applicant provided
information and a qualitative analysis, based on reconnaissance level surveys which 
were confounded by rainstorms. 163 The Applicant concluded that a movement study 
conducted throughout the course of an entire year would be necessary to determine 
the extent of wildlife movement within the washes versus the uplands. 1G4 

However, the Applicant did not provide any information about the methodology of 
such a survey, and commited only to make note of wildlife sign in washes during 
subsequent visits. 165 The most recent information concerning the Spring 2010 
surveys does not mention wildlife sign observations16G The DEIS description of the 

 

161 See DEIS, pp. C.2-120 - C.2·121, C.2-135; see also id. at p. C.2·120 ["Standing dead ironwood 
trees, stunted, drought-stressed creosote bushes and other shrubs, sparse cover and very low 
diversity seen north of!· 10 in the Palen watershed are a testament to the downstream effects that 
channel diversions can have on both upland and riparian plant communities"]. 

162 See Attachment G, Spring 2010 Survey Protocol, pp. 11-12; see also Attachment I, Corrected 
Preliminary Spring 2010 Survey Results, Figure 3, Preliminary Results State Waters Spring 2010 
Surveys. 

163 See Applicant's Response to DR·BIO·70, DR·BIO·71, and DR·BIO·76. 

164 See Applicant's Response to DR·BIO·76, p. BIO·49. 

165 Ibid. 

166 See Attachment I, Corrected Preliminary Spring 2010 Survey Results, p. 1. 
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desert washes as wildlife movement corridors was therefore based on incomplete 
and inadequate information. 

b. Inadequate analysis of direct and indirect impacts 

The Applicant notes that the Project would impact movement by large 
mammals such as coyote, desert kit fox, mule deer, bobcat, American badger, 
mountain lion, and Nelson's bighorn sheep.I67 The DEIS incorporates some of this 
information regarding impacts to wildlife movement, acknowledging that the 
Project "could impede wildlife movement."168 However, the DEIS fails to accurately 
conclude that the massive Project would impede movement and fails to provide any 
information or analysis concerning impacts to the movement of invertebrates, small
mammals, amphibians and reptiles (except DT), and the impacts to species at both 
individual and inter generational movement levels. 

c. Inadequate analysis of cumulative impacts 

Biological Resources Table 16 fails to accurately report the Project's 
contribution to the cumulative loss of several habitat types, including Desert Dry 
Wash Woodland, Sand Dunes, Chenopod Scrub, and Playas.IG9 The table 
erroneously reports that the Project will not contribute to any cumulative loss of 
these habitat types. This conclusion is inconsistent with other information provided
in the DEIS, which indicates the presence of Desert Dry Wash Woodland, Sand 

170 Dunes, and Playas within the Project disturbance area and one-mile buffer

The cumulative impacts to desert washes did not adequately address the 
171cumulative direct and indirect impacts caused by projects in the Palen watershed

While the DEIS acknowledged these impacts would be significant, there was no 
attempt to quantify these impacts or measure the Project's contribution to these 
cumulatively significant impacts. For example, the DEIS failed to specifically 
address the Project's contribution to cumulative impacts to wildlife movement, 

t 

 

 

 

167 See Applicant's Response to DR-BIO·80, p. BIO·52. 

168 See DEIS, pp. C.2-67, C.2·120 - C.2·121, C.2·133 - C.2·135. 

169 See id. at pp. C.2·134 - C.2·135. 

170 See id. at pp. C.2·2·15, Biological Resources Table 2. 

171 See DEIS, pp. C.2-119 - C.2-120. 
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when combined with the nearby proposed large-scale projects such as Chuckwalla 
Solar I (CACA 48808) and Genesis (CACA 48880). 

In addition, the transmission line and drainage facilities for the Projects have
been redesigned since the DEIS was released. Depending on the desert washes 
traversed by the transmission line and the modifications to on-site natural drainage
features, the Project's incremental contribution to cumulative impacts to desert 
washes may be significant. The analysis of this issue must be revised to consider 
the westward transmission line and associated roads and the modified drainage 
plan. 

9. Inadequate Analysis Of Toxicity Impacts From Wildlife Exposure To 
HTF Soil Remediation Areas and Evaporation Ponds. 

As discussed in the DEIS, the Project will use two land treatment units to 
bioremediate or land farm soil contaminated with heat transfer fluid C'RTF")172 
The DEIS lacks sufficient information to gauge the magnitude of the impacts to 
biological resources associated with the land treatment units and therefore does not 
comply with NEPA. The DEIS fails to identify wildlife exposure to RTF as a 
potential issue. There is no meaningful information, for example, on the 
concentration of toxic minerals that would be present in the land treatment units, 
no information on what measures would be taken to reduce use of the RTF land 
treatment units by birds, and no information on what potential adverse biological 
effects would result. This is a potentially significant impact that must be discussed 
in the DEIS. 

Similarly, the DEIS does not address the potential hazards to wildlife posed 
by the recently proposed evaporation ponds for the Project. 173 The DEIS could not 
have addressed these potential impacts because the evaporation ponds were not 
proposed as part of the Project until after the DEIS was prepared. The DEIS must 
therefore be revised to consider the impacts associated with this Project component. 

t 
 

 

172 See DEIS, pp. C.13-15 - C.13-16. 

173 See Attachment D, Environmental Evaluation of Project Updates. pp. 3-4. 
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ZO. The DEIS Fails to Disclose ELM's Consultation and Potential Permit 
under the Endangered Species Act. 

a. General obligations under the ESA 

Section 7(a)(2) of the federal Endangered Species Act prohibits agency action 
that is "likely to jeopardize the continued existence" of any endangered or 
threatened species or "result in the destruction or adverse modification" of its 
critical habitat.l74 To "jeopardize the continued existence of' means "to engage in 
an action that reasonably would be expected, directly or indirectly, to reduce . 
appreciably the likelihood of both the survival and recovery of a listed species in the 
wild by reducing the reproduction, numbers, or distribution of that species."175 An 
action is "jeopardizing" if it keeps recovery "far out of reach," even if the species is 
able to cling to survival.176 Thus, "an agency may not take action that will tip a 
species from a state of precarious survival into a state of likely extinction. 
Likewise, even where baseline conditions already jeopardize a species, an agency 
may not take action that deepens the jeopardy by causing additional harm."177 To 
satisfy this obligation, the federal agency undertaking the action (here, the BLM) 
must prepare a "biological assessment" that evaluates the action's potential impacts 
on species and species' habitat. 178 

If the proposed action "is likely to adversely affect" a threatened or 
endangered species or adversely modify its designated critical habitat, the BLM 
must engage in "formal consultation" with the USFWS to obtain its biological 
opinion as to the impacts ofthe proposed action on the listed species. 179 Once the 
consultation process has been completed, USFWS must give the BLM a written 
biological opinion "setting forth [USFWS's] opinion, and a summary of the 

174 16 U.S.C. § 1536(a)(2). 

175 50 C.F.R. § 402.02; see also Nat 'I Wildlife Fed'n v. NMFS, 524 F.3d 917 (9th Cir. 2008) (NWF u. 
NMFS II) [rejecting agency interpretation of 50 C.F.R. § 402.02 that in effect limited jeopardy 
analysis to survival and did not realistically evaluate recovery, thereby avoiding an interpretation 
that reads the provision "and recovery" entirely out of the text]. 

176 NWF u. NMFS II, supra, 524 F.3d at 93l. 

177 Id. at 930. 

178 16 U.S.C. § 1536(c); 50 C.F.R. § 402.12(a). 

179 16 U.S.C. § 1536(a)(2), (b)(3); see also 50 C.F.R. § 402.14(a), (g). 
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information on which the opinion is based, detailing how the agency action affects 
the species or its critical habitat."IBo 

If USFWS determines that jeopardy, destruction or adverse modification of 
critical habitat is likely, USFWS "shall suggest those reasonable and prudent 
alternatives which [it] believes would not violate subsection (a)(2) of this section and
can be taken by the Federal agency or applicant in implementing the agency 
action."IB1 "Following the issuance of a 'jeopardy' opinion, the [BLM] must either 
terminate the action, implement the proposed alternative, or seek an exemption 
from the Cabinet-level Endangered Species Committee pursuant to 16 U.S.C. § 
1536(e)."IB2 

b. The Draft Biological Assessment fails to satisfy ESA requirements 

Like NEP A, federal agency action is broadly defined under the Endangered 
Species Act. The ESA regulations define agency "action" as follows: 

[A]ll activities or programs of any kind authorized, funded, or carried out, in 
whole or in part, by Federal agencies in the United States or upon the high 
seas. Examples include, but are not limited to: [~~] 

(c) the granting of licenses, contracts, leases, easements, rights-of-way, 
permits, or grants-in-aid; ... .1B3 

When fulfilling their duties under the ESA, federal agencies must also take a 
broad view of the project and its potential effects, as demonstrated by the following 
definitions in the ESA regulations: 

Action area - "all areas to be affected directly or indirectly by the Federal 
action and not merely the immediate area involved in the action." 

 

180 16 U.S.C. § 1536(b)(3)(A); see also 50 C.F.R. § 402. 14(h). 

181 16 U.S.C. § 1536(b)(3)(A). 

182 National Ass'n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 652 (2008). 

183 50 C.F.R. § 402.02. These regulations implement 16 U.S.C. § 1536(a)(2), which requires federal 
agencies to consult with the Secretary of Interior andlor Secretary of Commerce to "insure that any 
action authorized, funded. or carried out by such agency (hereinafter in this section referred to as an 
'agency action') is not likely to jeopardize the continued existence of any endangered species or 
threatened species .... " 
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Effects of the action - "the direct and indirect effects of an action on the 
species or critical habitat, together with the effects of other activities that are 
interrelated or interdependent with that action .. " Indirect effects are 
those that are caused by the proposed action and are later in time, but still 
are reasonably certain to occur. Interrelated actions are those that are part 
of a larger action and depend on the larger action for their justification. 
Interdependent actions are those that have no independent utility apart from 
the action under consideration."184 "Effects of the action" include both direct 
and indirect effects of an action "that will be added to the environmental 
baseline." 185 

Environmental baseline - includes "the past and present impacts of all 
Federal, State or private actions and other human activities in the action 
area" and "the anticipated impacts of all proposed Federal projects in the 
action area that have already undergone formal or early section 7 
cons ulta tion." 186 

As the above discussion demonstrates, what constitutes agency action and 
the scope of environmental review required for agency action is virtually the same 
under NEPA and ESA. Both statutes require the BLM to broadly consider actions 
related to the proposed action. The Draft Biological Assessment submitted by the 
Applicant, however, fails to accurately describe the transmission line to the planned
Red Bluff substation and the redesigned drainage channels for the Project site. 
Consequently, the Draft Biological Assessment fails to address the associated 
impacts to listed species such as the DT. As discussed below, the transmission 
lines, as well as other project features , would have the potential to significantly 
impact the DT and its habitat in numerous respects not considered in the DEIS. 

c. The DEIS fails to disclose Section 7 Consultation 

The DEIS fails to disclose the details of BLM's required consultation under 
the ESA with the USFWS for the federally and State threatened DT.1B7 The DEIS 
also fails to analyze the USFWS's potential issuance of a biological opinion and 

 

J 
"4 Ibid. 

185 Ibid. 

186 Ibid.; see also National Wildlife Federation v. National Marine Fisheries Service, 524 F.3d 917. 
924 (9th Cir. 2008) 

187 See, e.g. , DEIS, p. C.2·148 [describing BO requirem entl 
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incidental take permit under Section 7 of the ESA. Therefore, the DEIS is wholly 
inadequate. The BLM must disclose and analyze these activities in a revised DEIS 
that is circulated to the public for review and comment. 

The ESA prohibits "take" of threatened and endangered species. lBB "Take" is 
defined as "to harass, harm, pursue, hunt, shoot, wound, kill , trap, capture, or 
collect, or attempt to engage in any such conduct."189 "Harm" includes "the 
destruction or adverse modification of habitat resulting in potential injmy to a 
species, including injury from impairment of essential behavioral patterns, such as 
breeding, feeding or sheltering."190 Under ESA Section 7, a federal agency must 
initiate consultation with the USFWS "at the earliest possible time" whenever the 
agency proposes to undertake an action that "may affect" a listed species or species' 
critical habitat.191 If a "may affect" determination is made , which is certain for the 
proposed Project, then the USFWS must develop and issue a biological opinion 
containing terms and conditions to ensure that the activities are not likely to 
jeopardize protected species.192 Furthermore, USFWS's issuance of a biological 
opinion requires environmental review under NEP A. 

Here, despite protected species on the proposed Project site, there is no 
indication in the DEIS or its appendices that the BLM has initiated consultation 
under Section 7 ofthe ESA, or that the DEIS reviews the environmental effects of 
the USFWS's issuance of a biological opinion and incidenta l take permit. 193 A total 
of four desert tortoises were detected during surveys conducted in Spring 2010 
within the transmission line ROWand buffer areas. 194 Incidental DT observations 
were also made during surveys conducted in 2009, and numerous DT burrows, 
bones, and other sign were identified within the site and buffer zone. 195 As 
explained by Mr. Cornett, the observed DT and DT sign indicate the presence of DT

1 

 

188 16 U.S.C. § 1538 (2010). 

18. 16 U.S.C. § 1532(19). 

190 50 C.F.R. § 17.3 (2009). 

191 50 C.F.R. § 402.14(a). 

192 See 16 U.S.C. § 1536. 

193 DEIS pp . A-3, C.2-148. 

194 See Attachment I, Corrected Preliminary Spring ZOlO Survey Results, Table l. 

195 DEIS p. C.2-35; see also Attachment I, Corrected Preliminary Spring 2010 Survey I{e"ults, Table 
1 [three DT detected outside buffer area]. 
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in gI'eater numbers than the amount observed,In6 The DEIS recognizes that the 
Project will cause both short- and long-term, as well as direct and indirect impacts 
to federally protected tortoises,197 

Direct and indirect impacts to desert tortoises will be severe, For example, 
the tortoises could be susceptible to mortality from collisions with vehicles entering 
and leaving the site,I9B Clearing ofthe site and construction of the security fence 
and transmission line could introduce feral dogs and the presence of ravens, 
raptors, and other DT predators,I99 Vibrations of heavy equipment could cause 
burrows to collapse, burying the tortoises alive and destroying their habitat. 
Relocated tortoises forced to construct new burrows would be exposed to death by 
dehydration or upper respiratory tract disease.2oo In addition , the spread of 
invasive plant species on the site would cause an indirect loss to foraging habitat. 20 1

Because desert tortoises have been found on the site, and the Project will 
clearly impact the species, the BLM must undertake Section 7 consultation, The 
DEIS acknowledges that the BLM must initiate consultation with the USFWS, but 
it does not describe the status of such consultation and it fails to confirm that all 
terms and conditions associated with these consultations would be implemented.202 

In addition, the DEIS fails to disclose any of the terms and conditions the USFWS 
and CDFG would require the Applicant to implement. 

In sum, the DEIS must disclose the status of BLM consultation with the 
USFWS and must incorporate the terms and conditions imposed by the USFWS, 
Without this information, it is impossible for the public to meaningfully assess the 
environmental effects and mitigation for impacts to the DT. Furthermore, without 
full public disclosure and opportunity for comment, USFWS will be required to 
conduct further environmental review under NEP A. 

1 

 

196 Cornett Comments, p. 3. 

191 DEIS, pp. C.2-73 - C.2·83. 

198 Id. at p. C.2-73. 

199 Id. at p. C.2-80. 

200 Id. at p. C.2-76. 

201 Id. at p. C.2-8!. 

202 Id. at p . C. 2-148. 
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11. Inadequate Analysis of the Impacts Associated with Nighttime Noise 
and Lighting 

The DEIS recognized that nighttime noise and lighting associated with 
Project construction and operation may significantly impact biological resources. 20 :l 

The Applicant recently proposed changes to the construction schedule for the 
Project, which will result in more noise and lighting at night than the amount 
considered in the DEIS.204 The DEIS does not consider the modified construction 
schedule, which will result in increased nighttime noise a nd lighting impacts to 
wildlife. 

12. Inadequate and Incomplete Discussion of Feasible Mitigation Measures 

An EIS is not complete unless it contains "a reasonably complete discussion 
of possible mitigation measures."205 Mitigation expressly includes "avoiding the 
impact altogether by not taking a certain action or parts of an action."20G It also 
includes "minimizing impacts by limiting the degree or magnitude of the action and 
its implementation."207 In this case, the discussion of mitigation measures to avoid 
or minimize impacts to special-status and other species is inadequate. 

a. Failure to incorporate feasible measures to avoid or reduce impacts 
to desert tortoise and its habitat 

Mitigation Measure BIO-12 calls for the acquisition of 4,737 acres of DT 
habitat to compensate for the Project's direct and indirect impacts to DT.208 This 
compensation land has not been identified. There is no evidence that this amount 
of privately-owned acreage of equivalent habitat function and value is available for 
purchase. Due to the high quality ofDT habitat on the Project site, Mr. Cornett 
recommends substantially more mitigation acreage. 209 In addition, there is 
insufficient evidence that this proposed mitigation will be adequate for the recovery 

203 See DEIS. pp. C.2-91 - C.2-92, C.2-95. 

204 See Attachment D, Environmental Evaluation of Project Updates, pp. 12·14. 

205 Robertson u. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989). 

206 40 C.F.R. § 150S.20(a). 

207 Id. at subd. (b), 

208 DEIS , pp. C.2-I65 - C.2-I66. 

209 Cornett Comments, p. 8. 
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of the species as required in the NECO plan and under the Federal ESA. For these 
reasons, the proposed mitigation is inadequate under both NEPA and CEQA.210 

b. Failure to incorporate feasible measures to avoid or reduce impacts 
to Mojave fringe-toed lizards and their habitat 

According to a report published by the BLM regarding MFTL, "[sland dune 
ecosystems, including their source sand and sand corridors, are necessary for the 
long-term survivorship of aeolian sand specialists, such as, fringe-toed lizards."211 
The criteria for compensation lands included in measure BIO-20 reflects this fact.2 12 

There are several steps that may and should be taken to avoid or minimize 
direct project impacts on MFI'L habitat, as described in Mr. Cornett's comments. 
First, the Reduced Acreage Alternative (Revised) should be selected. This would 
entirely avoid any impact to the sand transport corridor adjacent to the Project site. 
In the event the Project is configured over the existing MFTL habitat, a 
mitigation/habitat restoration plan should incorporate carefully crafted success 
criteria that are strictly abided, as well as adaptive management provisions that 
facilitate adjustments to the restoration effort if success criteria are not met. The 
DEIS should be revised to discuss these measures in greater detail. 

The Applicant has proposed a "Sand Replenishment Program" as mitigation 
for the Project's indirect impacts to areas that are downwind from the Project's 
footprint.213 This mitigation proposal, however, would result in impacts to MFTL 
and other species that must be addressed. For example, vehicles collecting sand 
along the Project's fence-line and depositing sand in areas downwind from the 
Project site could crush or bury MFI'L and other animals. The Sand Replenishment 
Program proposed by the Applicant does not address these impacts.214 

t 

I 

210 See Sierra Club v. Marsh 816 F.2d 1376, 1389 (9th Cir. 1987) [Under ESA. "if an agency plans to 
mitigate its proJect's adverse effects on an endangered species by acquiring habitat and creating a 
refuge, it must insure the creation ofthat refuge before it permits destruction or adverse 
modification of other habitat"]. 

211 Bradford D. Hollingsworth and Kent R. Beaman, Mojave Fringe Toed Lizard. available at: 
httll.;I/www.blm.gov/ea/pdfs/cdd pdfs/fringe I.PQJ':. 

212 DE1S, pp. C.2-176 - C.2-177. 

213 See Draft Aeolian Sand Mitigation Summary Report, dated May 14,2010. 

214 Ibid. 
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To the extent mitigation is achieved through compensation habitat, it is 
essential that the mitigation measure include performance standards such as "no 
net loss" of habitat and equivalent functions and values. Potential compensation 
habitat should be identified to ensure that this type of mitigation is feasible. 
According to one BLM resource regarding MFTL: 

Protected land should contain viable, long-term habitat, encompassing 
ecosystem-level processes that lead to the formation of these habitats. 
The physical mechanisms attributed to the formation of sand dunes 
should be integrated into management plans. Protected land should 
include areas for source sand, wind and sand corridors, as well as the 
sand dune habitat and its associated shade plants.215 

c. Failure to incorporate feasible measures to avoid or reduce impacts 
on WBO 

As with mitigation to impacts to the DT and MFTL, the DEIS proposes 
acquisition of78 acres of habitat as mitigation for impacts to the WBO.2IG The 
amount of acreage required for mitigation, however, is deficient. According to the 
California Burrowing Owl Consortium ("CBOC"), the amount of compensation 
habitat required depends on whether the habitat is occupied or unoccupied and 
contiguous or not contiguous with the disturbed habitat.217 The proposed mitigation
does not take into consideration these factors. 

d. Failure to incorporate feasible measures to avoid or reduce impacts 
on golden eagles 

The DEIS did not recommend mitigation to reduce impacts to golden eagle.zl8 

Without the inventory data from the recent golden eagle aerial surveys, one cannot 
conclude mitigation will reduce potentially significant Project impacts on golden 
eagles. Acquisition of desert tortoise and state waters within 10 miles of potential 
nesting sites for golden eagles does not necessarily mitigate Project impacts. To 
help stem the decline in eagle populations, acquisition lands need to be within the 
foraging territory of actual nesting sites. 

 

2 15 Hollingsworth and Beaman, Mojave Fringe Toed Lizard, p. 4. 

216 DElS, p. 2-87. 

217 [d. at p. C. 2-86. 

218 DElS, p. 2-90. 

supra, 
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e. Failure to incorporate feasible measures to avoid or reduce impacts 
on rare plants 

Without reliable information on the rare plant species that occur-and as a 
result, the level and types of Project impacts on those species-the DEIS cannot 
conclude proposed mitigation would reduce Project impacts to less than significant 
levels. A conclusion ofthis nature would rely on the presumption that all impacts 
can be mitigated to a less than significant level. Such a presumption is unrealistic 
for two reasons. First, it is difficult to predict the outcomes of surveys due to the 
new and unexpected discoveries that have been occurring in the desert (and thus 
the inability to pre-assign mitigation). Second, the flora of the Desert Floristic 
Province is poorly understood and therefore surveys may yield completely 
unexpected results that cannot be mitigated by standard conditions. 

Although the DEIS attempts to analyze the impacts and formulate mitigation 
measures before adequate survey data are obtained, the analysis and mitigation 
may change after the additional survey efforts are better able to identify impacts to 
rare plants. The revised baseline data that makes up the affected environment 
must be shared with the public and the public should have the opportunity to 
comment. Without this information, the affected environment is inadequately 
defined in the DEIS. 

f. Failure to incorporate feasible measures to avoid or reduce impacts 
on wildlife movement and connectivity 

The DEIS concludes that the habitat acquisition requirements of BIO-12 and 
21 would be sufficient to reduce the Project's impacts to wildlife movement and 
connectivity to less-than-significant levels. The analysis, however, does not provide 
any evidence to support this conclusion. Neither BIO-12 nor BIO-21 require the 
Applicant to purchase contiguous acreage for habitat, and neither measure requires 
the compensation habitat to provide wildlife movement function and value. Specific 
mitigation measures must be proposed to address the Project's substantial impacts 
to wildlife movement and connectivity. 

The conclusion that no mitigation measures are available to address the 
Project's contribution to cumulative impacts to wildlife movement is incorrect and 
lacks any supporting evidence.219 The Project could, for example, contribute funds 

J 
219 See DEIS, p. C.2-134. 
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for the purchase of conservation easements on private land that would provide 
wildlife connectivity between WHMAs and DWMAs. 

g. Failure to incorporate feasible measures to avoid or reduce impacts 
from wildlife exposure to RTF soil remediation areas and 
evaporation ponds 

The DEIS does not propose any mitigation measures designed to avoid or 
reduce the impacts to wildlife species that may be caused by land farming of HTF 
contaminated soil and operation ofthe recently proposed evaporation ponds. 

Any body of water situated in this arid region will attract birds and 
terrestrial species. A complete discussion of the measures that will be taken to 
prevent bird and wildlife exposure to HTF land treatment units and evaporation 
ponds, ideally in the form of a monitoring and action plan, must be presented in the
DEIS. 

h. Failure to evaluate the impacts of herbicide use for weed abatement 

The BLM must take a hard look at impacts associated with herbicide use for 
weed abatement. The DEIS recognizes that the Project would directly affect native 
vegetation by allowing the increase of invasive weeds, such as Sahara mustard, to 
spread in the disturbed areas.220 Neither the Weed Management Plan submitted by
the Applicant nor the DEIS describe the specific types of herbicides that would be 
used to control the weeds. 221 In addition, the Weed Management Plan identifies 
only Saharan mustard as a potentially noxious weed that must be controlled, but 
omits discussion of tamarisk, Russian thistle and Mediterranean grass, weed 
species identified as present in the Project area. 222 

The BLM must not approve use of herbicides unless and until specific studies
have been conducted indicating that they are harmless. Herbicides that may be 
approved can still cause a cancer outbreak in humans and/or serious mutations in 
wildlife. 223 The BLM must identify which herbicides will be used and disclose any 

 

 

t 

 I 
220 Id. at pp. C.2-94 - C.2-95. 

221 See id. at p. C.2-170 [description of measure B1O-14]; Attachment to Response DR-BIO-lOG, 
Draft Weed Management Plan (Jan. 2010), pp. 17-18, 23, 25-29. 

222 See ibid. 

223 Cornett Comments. p. 14. 

2357·037a 

6-094 
cont. 

6-095 

6-096 

6-097 

6-098 

K-121 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 49 

studies that prove the herbicides are harmless, or take a hard look at the Project's 
impacts to human health and biological resources. 

B. Impacts to Air Quality 

1. The DEIS Fails to Consider the Emissions from Changed and Newly 
Added Project Components and From an Expanded Daily Construction 
Schedule 

Since the release of the DEIS, the Applicant has proposed using a concrete 
batch plant on-site during Project construction, rather than trucking concrete in 
from an off-site producer.224 The operation of the batch plant will produce emissions
that were not considered in the DEIS. 

The Applicant has also added four evaporation ponds to the Project design. 225 

These ponds will be used to process the Project's industrial wastewater. 
Evaporation from these ponds may result in the release of toxic contaminants, a 
possible impact the DEIS has failed to consider. 

Unlike other chapters of the DEIS, the air quality analysis considered the air 
quality impacts that would result from constructing an 11.5 mile-long transmission 
line to the planned Red Bluff substation.226 It's not clear from the air quality 
analysis, however, whether the associated access and spur roads for the 
transmission line were considered. The DEIS must be revised to describe and 
address all air quality emissions associated with constructing and operating the 
transmission line and associated roads. 

The Applicant recently submitted a revised construction schedule that would 
result in additional daily construction emissions not considered in the DEIS.227 The 
Applicant proposes to conduct concrete pours, some electrical work, and some 
welding at night to avoid high daytime ambient temperatures, and to conduct solar 
collector assembly work 24 hours per day in order to meet the construction 
schedule.228 The Applicant claims that the most polluting activities (associated 

t 

I 
 I 

224 See Attachment D, Environmental Evaluation of Project Updates. pp. 1-3. 

225 See id. at pp. pp. 3-4. 

226 DEIS, p. C.l-IB. 

227 See Attachment D, Environmental Evaluation of Project Updates. pp. 12-13. 

228 See ibid. 
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with heavy earthwork) would only occur during the day, but this limitation is not 
included as a condition of Project approval. If heavy earthwork and other polluting 
activities are conducted for longer periods each day than that assumed in the DEIS, 
Project construction will result in emissions that exceed those analyzed in the 
DEIS. Due to the accelerated schedule for Project approval and construction, the 
Applicant may be tempted to conduct other construction activities at night. As 
such, the DEIS should include measures limiting the construction activities that 
may be conducted beyond the 8-10 hour workday. 

2. The Air Quality Model Did not Provide a Worst-Case Analysis Because 
it Focused on a Location Upwind from the Project 

In responses to data requests from CEC staff, the Applicant claimed that the 
air quality model used to measure Project construction and operation emissions 
provides a "worst-case" analysis because it focused on Unit #1, a location the 
Applicant claimed was downwind from the locations where Project construction 
emissions will occur.229 This assertion is incorrect, however, because the prevailing 
wind direction is from the west and north-west, not the south and south-east as the 
Applicant claims.230 By focusing on the northwest quadrant of the Project site, the 
model fails to reflect the full amount of Project construction emissions. 

3. The Project Does Not Comply with all LORS 

As explained at considerable length in the CURE's comments regarding the 
Preliminary Determination of Compliance ("PDOC") issued by the South Coast Air 
Quality Management District (the "Air District"), the Air District's analysis of air 
quality impacts failed to use the correct methodology for calculating the volatile 
organic compounds (VOCs) that will be emitted fr6m the RTF ullage and piping 
systems. Our comments regarding this issue, and the comments of Dr. Pless, are 
incorporated herein by reference. 

1 
I 

229 See Response to DR·AIR-lO. 

230 See DEIS, Appendix A to Soil and Water Report, Figures 8 and 9 [figures prepared by Applicant's 
consultant depicting prevailing wind direction from west and northwest]. 
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4. Underestimation of HTF Ullage Tank and Piping System VOC 
Emissions 

It appears that, like the PDOC, the DEIS underestimated HTF ullage tank 
and piping system emissions. The DEIS states that the HTF ullage tank vents and 
the HTF piping system would emit 1.90 tons/yr ofVOCS.231 As Dr. Pless explained 
in her comments regarding the PDOC, these emissions were calculated using a 
novel and incorrect procedure that departed significantly from the approach 
recommended by CEC staff, and consequently substantially underestimates Project­
related VOC emissions. Indeed, the Applicant's methodology (accepted by the Air 
District) produces an emissions rate almost 10 times lower than the result produced
by the recommended procedure. Had the recommended procedures been employed, 
the VOC emissions from the HTF ullage tank and piping system would increase 
from 1.90 tons/yr to approximately 19 tons/yr. 

5. Failure to Consider all Pending Projects in Cumulative Impacts 
Analysis 

The DEIS states that it considered projects within a 6-mile radius that were 
either under construction or permitted when conducting the analysis of localized 
cumulative impacts.232 The preparers should have also considered pending projects 
that were reasonably foreseeable at the time the analysis was prepared. 233 By 
failing to consider pending projects, the preparers failed to consider the Project's 
contribution to localized cumulative impacts caused by the Chuckwalla Valley 
Raceway, the Chuckwalla Solar 1 project, the Genesis project, and the two pending 
enXco projects: each of these projects is within 6 miles of the proposed Project site 
and each will contribute substantially to cumulative air quality impacts. 

6. Inadequate Discussion Of Mitigation Measures For Air Quality 
Impacts During Project Construction And Operation 

The DEIS' discussion of available measures to mitigate air quality impacts is 
substantially incomplete, omitting mention of a wide variety of feasible, cost-
effective technical solutions that other agencies routinely require developers of 
powerplants and other industrial facilities throughout the west to implement. 

 

I 
231 DEIS, Air Quality Table 9, p. C.l·19. 

232 DEIS, p. C.1-40. 

233 See NEPA Handbook, pp. 58-59. 
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a. Inadequate mitigation for construction vehicle emissions 

The DEIS lists several mitigation measures to control emissions during 
project construction.234 These measures are primarily directed at mitigating 
fugitive du~t impacts. Only measure AQ-SC6 addresses exhaust emissions from 
construction equipment. 

As explained further below, numerous reasonable and feasible mitigation 
measures are available to alleviate the environmental impacts of construction 
equipment exhaust emissions. These are routinely employed in powerplant 
construction in California and elsewhere. They include: (1) low-sulfur diesel fuel to 
limit emissions ofVOCs, NOx, PMlO, PMlO precursors, and toxic emissions: (2) fuel
additives to improve engine efficiency; (3) use of low-emissions construction 
equipment; (4) post-combustion controls such as soot filters, oxidation catalysts, and
oxidizing particulate traps; and (5) SCR. There are also a number of additional 
fugitive dust control measures that are routinely implemented throughout the 
country that the DEIS fails to identify or discuss. 

b. Inadequate mitigation of fugitive dust emissions 

Fugitive dust has long been a major problem in the arid southwest. Several 
agencies in the area have conducted comprehensive studies of methods to alleviate 
emissions of dust during construction and other activities, published the results in 
agency guidance, and promulgated regulations to control these dusts. The DEIS 
does not recognize any ofthis work, including the resulting best management 
practices for dust contra!. At the same time, the mitigation program proposed in 
the DEIS is inadequate because the measures are not enforceable, the proposed 
measure would reduce very little of the emissions, and all feasible mitigation 
measures have not been identified. Further, please note that the Record of Decision
must include a monitoring and enforcement program for each mitigation measure 
that is a condition of project approval.235 This information must be presented in the
DEIS. 

Further, there are a number of routinely implemented measures to mitigate 
fugitive dust emissions that are neither identified nor discussed in the DEIS. These
include: (1) applying moisture to backfilled areas when not III use; (2) prewettmg 

 

 

 I 
 

J 
 

234 DEIS, pp. C.1-45 - C.1-46 [descriptions of AQ-SC2 - AQ-SC4]. 

235 40 C.F.R. § 1505.2(c). 
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surface soils during clearing and grubbing; (3) prewatering during cut and fill 
activities; (4) preventing access to disturbed areas using fences or other barriers; 
and numerous other measures. The following section provides more comprehensive 
list of measures that other permitting agencies, including Clark County, Nevada, 
have imposed on construction projects. 

c. Mitigation for Construction Air Quality Impacts 

i. CARB-certified construction equipment 

Both the U.S. EPA and CARB have established emission limits on new 
off-road engines. CARB-certified off-road engines are engines that are 3 years old 
or less at the time of use and which comply with these new low emission limits. 
This equipment is widely available in the construction fleet. The use of CARB­
certified equipment should be required for this Project. For example, the SMAQMD 
and other agencies require the use of at least 20 percent CARB-certified off-road 
engines in the mix of construction equipment operating on-site, or alternatively, 
setting a NOx, ROG, and/or PM10 emission reduction goal for the construction fleet. 

ii. Post-combustion Controls 

Post-combustion controls, such as oxidation catalysts and particulate filters, 
are devices that are installed downstream of the engine on the tailpipe to treat the 
exhaust. These devices are now widely used on construction equipment and are 
capable of removing over 90% ofthe PM10, CO, and ROG from engine exhaust, 
depending on the fuel and specific engine. The most common and widely used post­
combustion control devices are particulate traps (i.e., soot filters), oxidation 
catalysts, and combinations thereof. The many variants of these devices have been 
identified, evaluated, and comprehensively reviewed by CARB23G and others.2:17 

All of these post-combustion controls are feasible for construction of this 
Project. Therefore, the air quality mitigation measures should be revised to require 

236 California Air Resources Board, Risk Reduction Plan to Reduce Particulate Matter Emissions 
from Diesel·Fueled Engines and Vehicles, October 2000; California Air Resources Board, Risk 
Management Guidance for the Permitting of New Stationary Diesel·Fueled Engines, October 2000. 

237 Manufacturers of Emission Controls Association, Demonstration of Advanced Emission Control 
Technologies Enabling Diesel·Powered Heavy·Duty Engines to Achieve Low Emission Levels, Final 
Report, June 1999. 
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the use of post-combustion controls on off-road equipment specifying target contro
levels. 

d. Mitigation measures for Project operational impacts 

l 

A number of California air districts have identified numerous other feasible 
measures for commercial/industrial operations. Some of these additional measures, 
include: 

• Use electrically or CNG-powered specialty equipment, e.g., utility carts 
(BAAQMD); 

• Use propane-powered specialty equipment, e.g., forklifts, utility carts, 
etc. (BAAQMD); 

• Use lighting controls and energy-efficient lighting (SLOAPCD, 
SCAQMD, SBAPCD, BCAQMD); 

• Use energy-efficient low sodium parking lot and street lights 
(SLOAPCD, SCAQMD); 

• Use light-colored roof materials (SCAQMD) and paint (SBAPCD) to 
reflect heat; 

• Use concrete or other non-pollutant materials for parking lots instead 
of asphalt (SBAPCD); 

• Pay an air quality mitigation fee; 
• Secure emission offsets; and 
• Reduce standard paving by 20%. 

Further, some air districts recommend that large projects that cannot be fully 
mitigated with on-site measures should implement off-site mitigation measures. 
For example: 

• Retrofit existing homes and businesses in the project area with 
approved energy conservation devices (SLOAPCD); 

• Replace/repower school/transit bus with cleaner vehicles (SLOAPCD); 
• Construct satellite work stations (SLOAPCD); 
• Fund a program to buy and scrap older, high-emission vehicles 

(SLOAPCD); 
• Contribute to an off-site TDM fund (VCAPCD); 
• Repair smog-check waived vehicles (SLOAPCD); 
• Introduce electric lawn and garden equipment exchange program 

(SLOAPCD); and 
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• Retrofit/purchase clean heavy-duty trucks, construction equipment, 
diesel locomotives, and marine vessels (SLOAPCD). 

The BLM should consider incorporating the mitigation measures described 
above in order to address the Project's underreported construction and operation air 
quality impacts. 

C. Impacts to Land Use, Recreation, and Wilderness 

As part of the Federal Land Policy and Management Act of 1976 ("FLPMA"), 
Congress designated 25 million acres of southern California as the CDCA238 In 
establishing the CDCA, Congress declared that the California desert is a "total 
ecosystem that is extremely fragile, easily scarred, and slowly healed," and that it is 
a rich and unique environment with "historical, scenic, archaeological, 
environmental, biological, cultural, scientific, educational, recreational, and 
economic resources."239 Congress also stated that "the use of all California desert 
resources can and should be provided for in a multiple use and sustained yield 
management plan to conserve these resources for future generations, and to provide 
present and future use and enjoyment .... "240 

The DEIS fails to adequately describe or address the direct, indirect, and 
cumulative impacts to land use that will be caused by the Project's proposed 
amendment to the CDCA and multiple other amendments that will be required for 
the numerous energy projects in the region. 241 These solar thermal, solar voltaic, 
and wind energy projects will have direct impacts on wildlife species and their 
obligate habitat and will reduce wildlife habitat connectivity. These impacts 
directly conflict with goals and purposes of the CDCA, as amended in 2002 by the 
Northern & Eastern Colorado Coordinated Management Plan ("NECO").242 For 

238 43 U.s.C. § 1781(c). 

239 Id. § 1781(a)(I)-(2). 

240 Id. § 1781(a)(4) 

241 See DEIS, p. C.6-24. 

242 As mandated by Congress, the CDCA is based on the concepts of multiple use, sustained yield, 
and maintenance of environmental quality. See CDCA, As Amended, p. 5, available at 
http://www.blm.gov/pgdata/etc/medialib//blm/ca/pdf/pdfs/cddpdfs.Par.aaGec.4 •. File .pdf/CA Ilescrt 
wif (as of June 27, 2010). "Congress directed BLM to prepare and implement a comprehensive, long­
range plan for the management, use, development and protection of the public lands within the 
CDCA." BLM website regarding CDCA, available at: 
http://www.blm.gov/ca/st/en/fo/cdd/cdca g a.html (as of June 27, 2010). 
2357·037. 

6-116 
cont. 

6-117 

K-128 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 56 

example, the impacts to the threatened desert tortoise conflict with multiple CDCA 
and NECO policies designed to not only protect the survival of this species but 
promote its recovery.243 

While the DEIS acknowledges some of these impacts, it does not grapple with
them in the manner required by NEPA. Instead, the DEIS defers meaningful 
analysis to a "regional and coordinated effort aimed at preserving and enhancing 
large, intact expanses of wildlife habitat and linkages."24't The CDCA and the 
NECO were products of such regional and coordinate efforts245 The NECO, for 
example, took years of analysis and policy debate to develop, but the goals of the 
NECO are being compromised by multiple amendments which each contribute to 
habitat fragmentation. 

1. Inadequate Baseline for Measuring Project Impacts 

The DEIS inconsistently describes the land use designation for the Project 
site. In the chapter concerning alternatives to the Project, the site is described as 
designated Multiple Use Class ("MUC") L (Limited Use), whereas in the chapter 
concerning Land Use, the site is described as within the MUC M (Moderate Use) 
category. The DEIS must be revised to consistently and accurately describe the 
MUC designation(s) for the Project site. The BLM must provide adequate notice to 
the public regarding Project impacts, but has not due to these errors in the DEIS. 

Class L lands "are managed to protect sensitive, natural, scenic, ecological, 
and cultural resource values. They provide for generally lower-intensity, carefully 
controlled multiple uses that do not significantly diminish resource values."24G In 
contrast, more intense uses are allowed on Class M lands, but all damage that 
results from the permitted use must be mitigated247 

 

243 See -"ECO Coordinated Management Plan/Final Environmental Impact Statement ("NEeO 
CMP/FEIS"), July 2002, pp. 2·17 - 2·18, available at: http://www.blm.gov/c .. /stiEm/fo/cdd/neco.html 
(as of June 29, 2010). 

244 Id. at p. C.6-27. 

245 See NECO CMPIFEIS, July 2002, pp. 1·1-1·3. 

246 See http://www.blm.gov/ca/st/en/fo/cdd/cdcahighligm§.html(as of June 27, 2010); see also 
CDCA, As Amended, p. 13. 

247 Ibid. 

2357·037a 

6-117 
cont. 

6-118 

K-129 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 57 

The proposed Project site is within two Multiple-species Wildlife Habitat 
Management Areas ("WHMAs").248 The DEIS does not indicate whether a portion 
of the Project site is within a 2,300 acre area designated in the NECO as the 
"Chuckwalla Valley Dune Thicket Area of Critical Environmental Concern" or 
within the 3,632-acre Palen Dry Lake ACEC.249 The DEIS must also clearly 
describe the protective land use designations both on the Project site and in the 
surrounding area. 

As with other categories of impacts, the impacts to land use, recreation and 
wilderness cannot be adequately identified without complete surveys of the entire 
area that will be disturbed by the Project, including the transmission line corridor. 
The recent surveys along this corridor must be considered in a revised discussion of 
the Project's impacts to land use, recreation, and wilderness. 

2. Inadequate Analysis of Direct and Indirect Impacts 

As stated above, the Project site is located within areas designated MUC Lor 
M. Unlike MUC I (Intensive), these land use designations restrict the intensity of 
development. The Project site may be within or adjacent to two ACECs established 
by the NECO. Because the proposed Project may conflict with the land use 
restrictions established by the NECO, these potential land use conflicts must be 
addressed in a revised DEIS. 

The Project site is located directly between the Palen/McCoy Wilderness Area 
and the Chuckwalla Mountain Wilderness Area, two areas designated MUC C 
(Controlled) in the CDCA, and therefore subject to the highest level of protection 
under the NECO plan.250 As discussed in the section regarding biological resources 
above, the Project will result in unmitigated impacts to wildlife connectivity, 
including connectivity between the Palen and Chuckwalla mountain ranges. 

3. Inadequate Analysis of Cumulative Impacts 

The DEIS concludes that some of the Project's contributions to cumulative 
impacts can only be addressed at a regional level. This approach to acknowledging 
and addressing the Project's significant contribution to cumulative impacts is 

1 
248 DEIS, p. C.2-14. 

249 See NECO CMP/FEIS, p. 4-21. 

250 See DEIS, pp. C.6-10 - C.B-I1. 
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unacceptable. As stated repeatedly above, the Project must address its contribution 
to cumulatively considerable impacts caused by multiple pending large-scale 
renewable energy projects in the nearby vicinity and in the region. For example, 
the DEIS must address how the BLM's response to the current wave of renewable 
energy projects meets the recovery criteria for the DT, including the criteria that 
u[l]and management commitment is sufficient to ensure long-term protection of 
tortoise populations and habitat."251 The DEIS must also address how the following 
objectives are satisfied by this Project and the other Projects in the region that will 
impact DT: 

• Reduce tortoise direct mortality resulting from interspecific (e.g., raven 
predation) and intraspecific (e.g. , disease) conflicts that likely result 
from human-induced changes in ecosystem processes. 252 

4. Inadequate Mitigation for Project Impacts 

In lands designated Class M under the CDCA, U[a]ny damage, which 
permitted uses cause, must be mitigated."253 Moreover, the NECO requires the 
BLM to U[m]itigate effects on tortoise populations and habitat outside DWMAs to 
provide connectivity between DWMAs."254 While the DEIS states that BIO-12 will 
provide the necessary mitigation, there is no evidence that sufficient land is 
available to provide such connectivity. 

D. Impacts to Cultural Resources 

The analysis regarding the Project's impacts to cultural resources is not 
supported by substantial evidence. The DEIS acknowledges that additional surveys 
must be completed in order to reach conclusions regarding the Project's impacts and 
to propose effective and feasible mitigation measures to address such impacts.255 

1-
1 

I 
251 See NECO CMP/FEIS, p. 2-17. 

252 Ibid. 

253 See CDCA, As Amended. p. 13; see also http://www.blm .gov/ca/st/c n/fo/cdd/cdcahighlights. hi n.!! 
(as of June 27, 2010). 

254 See NECO CMP/FEIS, p. 4-21. 

255 See , e.g., DEIS, pp. C.3-1 , C.3-86 - C.3-87 [acknowledging need for further surveys and studies to 
identify extent of cultural resources impacts and to formulate appropriate mit igation measures]. 

2357·037. 

6-123 
cont. 

6-124 

6-125 

6-126 

K-131 



Comment Letter 6 


Allison Shaffer, Project Manager 
Bureau of Land Management 
July 1, 2010 
Page 59 

The incomplete analysis in the DEIS does reveal that the Project will 
adversely affect hundreds of cultural resources including ancient cremation zones, 
trails and village sites, and will directly block at least one major prehistoric trail. 
As discussed in a subsequent section, the DEIS failed to provide ANY mitigation for 
impacts to cultural resources and instead explained that a future consultation 
process would work out the details of a mitigation proposal. 

1. Project Impacts to Pre-historic and Historic Resources 

The discussion regarding the Project's construction-related effects is 
incomplete on its face. It includes, for example, the placeholder "(yet to be 
determined)" in the description ofthe various ground disturbing activities. 25G 

The DEIS does not reach a conclusion regarding the Project's impacts to the 
Halchidhoma Trail and the possible designation of a Prehistoric Trails 
Network/Historic District. 257 Similarly, the DEIS fails to reach a conclusion 
regarding the Project's impacts to the DTC/C-AMA Cultural Landscape/Historic 
District.258 These incomplete analyses constitute a failure to take the required 
"hard look" at Project impacts. 

A 3,632-acre area adjacent to Palen Dry Lake has been designated an Area of 
Critical Environmental Concern ("ACEC"): the ACEC was established to protect 
cultural resources. 259 Native American artifacts have been observed on the former 
shoreline of what is now a playa. The DEIS does not analyze the Project's potential 
to significantly impact these cultural resources or the designated ACEC. 

2. Project Impacts to Native American Traditional Cultural Properties 

The DEIS did not disclose the significance of the area on and around the 
Project site to contemporary tribal members. The DEIS focused almost solely on 
archeological resources and failed to analyze traditional cultural properties, which 
are areas on and around the Project site that have importance to tribes and Native 
Americans today. More specifically, a "traditional cultural property" is a property, a 
place, that is eligible for inclusion on the National Register of Historic Places 

I 

256 DElS, p. C.3-84. 

257 Id. at p. C.3-82. 

258 Id. at p. C.3-83. 

259 See CDCA, As Amended, Table 15, Areas of Critical Environmental Concern, p. 104. 
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because of its association with cultural practices and beliefs that are (1) rooted in 
the history of a community, and (2) are important to maintaining the continuity of 
that community's traditional beliefs and practices.26o 

The purpose of an EIS is to address any major federal action significantly 
affecting the quality of the human environment.261 The definition of "human 
environment," as defined in the NEP A regulations, "shall be interpreted 
comprehensively to include the natural and physical environments and the 
relationship of people with that environment."262 

Section 101 of NEPA declares it is a matter of national policy to preserve 
important historic, cultural, and natural aspects of our national heritage. Policy 
direction in BLM Manual 8100, section 8110.05D, further provides that BLM should
"[i]ncorporate cultural resource considerations into all aspects of planning and 
decision making." 

The cultural resources section of the DEIS fails to acknowledge the 
traditional cultural properties in and around the proposed action. Tribal members 
and other Native Americans have described significant non-archeological cultural 
resources within the Project boundaries and surrounding the Project.2G3 These 
cultural resources include biological resources on the Project site that are sacred to 
local tribes and the impacts of the Project on sacred areas on or near the 
Chuckwalla and Palen Mountains. The Project may result in visual, audible, and 
atmospheric impacts to these sites. 

These resources were not analyzed in the DEIS; in fact, the DEIS included no 
information about the direct, indirect or cumulative effects on potential traditional 
cultural properties. The BLM should conduct an ethnographic study and interviews 
with local Native Americans and tribal representatives to further refine the BLM's 
understanding of the importance of these potential traditional cultural properties. 
At a minimum, the scope of analysis in the DEIS must include areas where the 
Project would have direct, indirect and cumulative impacts on areas which could be 
directly impacted by views and sounds from the property. 

1 

 

260 National Register Bulletin 38. 

26J 40CFR§ 1502.1. 

262 [d. at § 1508.14. 

263 See Attachment J, Testimony of Alfredo Acosta Figueroa on Issues Concerning U.S. BLM 
Cultural Resources Data. 
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E. Hazardous Materials Impacts 

1. The DEIS Fails to Adequately Analyze Hazards Associated with HTF 

a. Inadequate evaluation of potential public health and safety hazards 
from HTF transport 

As stated, the project will involve the transportation, storage, and use of 
substantial quantities of HTF, a known hazardous substance. HTF would likely be 
imported to the site by tanker truck from a major population center, likely from 
Southern California. Accidents involving tankers can be catastrophic, as indicated 
by the accident descriptions presented in Matt Hegemann's comments. 

The discussion regarding impacts associated with decommissioning the 
Project does not address the potential impacts of transporting the HTF off the 
Project site. None of the mitigation measures concerning Hazardous Materials 
address transporting such materials from the Project site.264 The DEIS must be 
revised to specifically address the severity of this potentially significant impact and 
the specific measures proposed to address this impact. 

b. Insufficient analysis of toxic air contaminant emissions associated 
with Project equipment 

The DEIS states that the only toxic air contaminant ("TAC") that would be 
emitted from the Project would be diesel particulate from emergency diesel-fueled 
engines. 265 This statement is not accurate. Later in the discussion regarding TAC 
emissions, the DEIS acknowledges that the Project will have TAC emissions from 
the auxiliary boilers, emergency fire water pump and generator engines, and RTF 
ullage system vent. 

According to the Preliminary Determination of Compliance ("PDOC") issued 
by the SCAQMD, the TAC emissions from the Project will be greater than those 
reported in the DEIS. The DEIS may be underreporting these emissions. 

I 

264 Id. at p. C.4-21 - CA-24. 

265 DEIS, p. C.5-4. 
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c. Requirements for monitoring equipment fail to address a toxic 
component of HTF: benzene. 

As Mr. Hagemann states in his comments, the DEIS fails to analyze potential 
soil and groundwater contamination that could be caused by HTF leaks and by 
bioremediation ofHTF in improperly lined land treatment units. The DEIS must 
be revised to address this potentially significant impact. 

d. The geographic scope for considering other projects in the 
cumulative impacts analysis is too narrow 

The DEIS concludes, without substantial evidence, that the geographic scope 
for considering other past, present, and foreseeable future projects in the 
cumulative health and safety impacts analysis is "within the project boundarios or 
within Y, mile of the project."266 As discussed above, numerous similar solar 
thermal power projects are being proposed in the region.267 Each of the projects will 
emit TACs similar to those emitted by the Project. The DEIS must consider 
whether the Project's incremental contribution to the overall increase of TAC 
emissions is cumulatively considerable. 

e. Inadequate discussion of feasible mitigation measures to minimize 
the likelihood of an accidental release 

Because the DE IS did not discuss the hazards ofHTF transport, it did not 
discuss any mitigation measures for potential impacts associated with it. Several 
mitigation measures exist that are routinely implemented at power generating 
facilities in California and elsewhere. These include: (a) improving driver hiring 
and training; (b) improving vehicle inspection and maintenance procedures; (cl 
restricting delivery routes and times; (d) requiring more solidly built tanker trucks; 
(e) and improving emergency response. The DEIS should be expanded to include a 
discussion of these additional measures and recirculated for public review. 

I 

266 DEIS, p. C.5-26. 

267 For example, as the DEIS acknowledges, the Chuckwalla Solar I project would be approximately 
2 miles from the Project site. See id. at pp. C.5-26 - C.5-27. 
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f. Inadequate discussion of measures to mitigate impacts of an 
accidental release after it occurs 

As already stated, the consequences of an accidental HTF spill are potentially
catastrophic. Fortunately, these can often be readily mitigated by reducing the 
exposed surface area of spilled HTF; using relief, recirculation, block and check 
valves; or by improving the tank design. Several other mitigation measures are 
available,268 none of which was identified or discussed in the DEIS. The DEIS must 
be revised to identifY and evaluate these and any other feasible mitigation 
measures. 

2. The DEIS Fails to Adequately Analyze Hazards Associated with 
Former Military Use of the Site. 

Although the DEIS identified unexploded ordinance ("UXO") in the Project 
area, and generally described the history of the DTC-CAMA, the BLM failed to take 
a hard look at potential health risks associated with previous military activities on 
the site.269 Mr. Hagemann, an expert in hazardous materials, reviewed the DEIS 
with respect to hazards associated on the site from remnants of the military's use of 
the site in the 1940s. In his comments, he concludes that unevaluated significant 
impacts to construction workers and future site workers from UXO and hazardous 
debris may occur.270 Those impacts include dermal contact and ingestion of dust 
with soils that may contain metals and chemicals at concentrations that are 
hazardous to human health. 271 

Mr. Hagemann recommends that the BLM conduct a Phase I Environmental 
Site Assessment to specifically evaluate these potential human health risks. If the 
Phase I Assessment finds the UXO and hazardous debris to represent potential 
human health risks, a Phase II Environmental Site Assessment should be 
conducted to include sampling ofthe debris.272 To assess the Project's impacts 

 

268 Center for Chemical Process Safety, Guidelines for Safe Storage and Handing of High ToxIc 
Hazard Materials, 1988; Center for Chemical Process Safety, Guidelines for Design Solutions for 
Process Equipment Failures, 1998; Center for Chemical Process Safety, Plant Guidelines for 
Technical Management of Chemical Process Safety. 1992. 

269 See DEIS, pp. 13-10. 

270 Hagemann Comments pp. 9-10. 

271 [d. 

272 Id. 
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adequately, the BLM must conduct a Phase I Assessment and include the results in 
a revised DEIS that is circulated for public review. 

F. Project Impacts to Drainage 

1. Inadequate Analysis Impacts Caused by Drainage Facilities. 

The description of the Project's impacts to numerous dry washes traversing 
the site is inadequate because the drainage facilities for the Project are currently 
being redesigned. In addition, the DEIS does not address modifications to natural 
drainage patterns that will be necessary for the transmission line access and spur 
roads. The BLM must revise the description of the drainage facilities and provide a 
complete analysis of the Proposed Action's impacts to natural drainage systems. 

The information regarding modifications to natural drainage patterns that 
will occur is fundamental and is required to provide the public an opportunity to 
meaningfully compare the Proposed Action with the alternatives. For example, to 
compare alternatives, the public must know whether the Proposed Action would 
modifY the same drainages as the Reconfigured Alternative and the revised 
Reduced Acreage Alternative. In addition, there may be other alternate site designs
that would impact drainages less than the proposed Project and the alternatives 
considered in the DEIS.273 Because desert washes provide valuable wildlife habitat, 
the BLM must consider alternatives that would reduce impacts to these washes. 

The DEIS must also adequately describe what fill material the Applicant will 
use to modifY the drainages. 274 If soil cement is used for bank stabilization and 
protection for transition and curve segments, the Project will significantly impact 
the ability of wildlife to utilize the surrounding area. 275 If the Applicant will use 
natural substrate (i.e. compacted earthen material along with rip rap), however, 
impacts to biological resources may be reduced. 276 It is not clear, however, that 
adequate compaction can be achieved using natural substrate. 

t 

 I 

273 See DEIS, pp. C.9-57 - C.9·S2. 

274 [d. at p. C.9·49 [acknowledging requested information regarding drainage design and modeling 
information was not provided by applicant]. 

275 Id. 

276 Id. 
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The BLM must provide the public with a complete and final Hydrology 
Report and Storm Water Pollution Prevention Plan ("SWPPP") before approving the 
Project. Information normally contained in these reports helps the public 
understand and assess the water table, the natural flow pattern onsite and offsite 
and the Applicant's measures to address flooding. Without the basic information 
contained in these reports, the public cannot meaningfully assess the Project's 
impacts. 

The BLM's failure to provide accurate information on impacts to drainages 
precludes meaningful public input on the Proposed Action's effect on drainages and 
on alternatives to the Proposed Action. The BLM must provide this information so 
that it can take a hard look at impacts to the drainages and provide mitigation 
where feasible. Feasible mitigation measures include compensation to restore and 
enhance bioswales and downstream drainages. 

2. Failure to Consider Compliance with Section 1602 of the California 
Fish & Game Code 

The Project requires a streambed alteration agreement from the CDFG under
Section 1602 of the Fish & Game Code. Under NEPA, the BLM's effects analysis 
must identify possible conflicts between the Project and State laws and 
regulations. 277 

The California Fish & Game Code requires project Applicants to obtain a 
streambed alteration agreement from the CDFG before substantially diverting, 
obstructing, or changing a river, stream, or lake. 278 A "stream" is defined as a body 
of water that flows at least periodically or intermittently through a bed or channel 
having banks and supports fish or other aquatic life. 279 This includes watercourses 
having surface or subsurface flow that supports or has supported riparian 
vegetation.280 

 

277 40 C.F.R. §§ 1506.2(d), 1502.16(c); NEPA Handbook p. 55. 

278 Cal. Fish & Game Code § 1602. 

279 Dep't of Fish & Game, A Field Guide to Lake and Streambed Alteration Agreements Sections 
1600-1607 (1994). 

280 Id. 
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The CDFG must issue a streambed alteration agreement before this Project 
can proceed. The proposed Project site contains several washes under the 
jurisdiction of the CDFG. Construction of the Project and the transmission line 
road will alter the natural flow patterns of these washes where concrete pads and 
structures are installed, and within the solar array field. Thus, development of the 
proposed Project will temporarily and permanently impact these washes. The 
Applicant submitted a Streambed Alteration Notification to the CDFG, but this 
document failed to identify the washes along the transmission line that will be 
impacted by the Project.281 The CDFG must issue a streambed alteration 
agreement covering the entire Proposed Action before the Project Applicant impacts 
these drainage systems. 

Because a streambed alteration agreement is required from the CDFG before 
modifications to the drainages can occur, the BLM must ensure that the Applicant 
complies with Section 1602 of the Fish & Game Code before approving the 
Project.282 Failure to receive the necessary permits could jeopardize downstream 
drainages and wildlife, as well as violate California law. The BLM must revise the 
EIS to reflect and disclose compliance with the Fish & Game Code. 

G. Impacts to Surface and Groundwater Resources 

After the release of the DElS, the Applicant submitted information regarding 
a proposed concrete batch plant that will be used on site during Project 
construction. This new Project component will increase the Project's construction 
water demands from approximately 1,440 af during the 3 year construction period 
to approximately 5,750 af.283 The impacts to water resources caused by the 
increased Project construction water demand was, of course, not analyzed in the 
DEIS. 

The Project will consume up to 300 acre-feet per year (ac-ft/yr), of fresh local 
groundwater during its projected 30-year life. The Applicant intends to further 
develop the groundwater resources of the aquifer underlying the Project vicinity. 
All this fresh, potable water will be permanently lost to evaporation. 

281 See Attachment C, Notification of Lake or Streambed Alteration, § 10, Project Description 
[describing preliminary site grading plan]. 

282 DEIS p. 2-19. 

283 See Attachment D, Environmental Evaluation of Project Updates, pp. 1-2; see also DEIS, p. C.9-
38. 
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Unfortunately, the DEIS' analysis of project impacts to surface and groundwater 
resources is as flawed as its analysis of other Project impacts. 

1. Inaccurate Analysis Of Potential Impacts From Groundwater Pumping 

a. Failure to address impacts to Colorado River flows and surface 
water rights 

The DEIS acknowledges the project's potential to induce additional recharge 
to the Chuckwalla Valley Groundwater Basin CCVGB") from Colorado River 
percolation, which in turn could reduce instream flows and affect existing surface 
water rights.284 Rather than allow the Applicant to conduct a revised impact 
analysis using a refined model following Project approval, the BLM must now take 
a hard look at the Project's water supply.285 

In March 2010, The Colorado River Board of California wrote to the CEC to 
inform the agency that the Applicant would likely need to acquire a contractual 
entitlement for the necessary construction and operation water requirements from 
the Metropolitan Water District of Southern California ("MWD") in order to avoid 
conflicts with senior water rights holders.286 

It is thus manifestly foreseeable that project-related groundwater pumping 
from the aquifer will induce leakage from shallow zones that will necessarily be 
replenished by percolation from the Colorado River. Much of the Colorado's 
streamflow infiltrates into the alluvium, and much of this water is either transpired
by plants or evaporated. By lowering water levels, groundwater pumpage results in
diminished baseflows, increased floodflow infiltration, and potentially die-off of 
riparian habitat. 

In 2008, the USGS prepared a report that clearly demonstrated that the 
"river aquifer" as stated in the 2006 Supreme Court Consolidated decree extends 

If' 
1 

 
 

284 See DEIS, p. C.9-39. 

285 See ibid.; see also id. at pp. C.9-106 - C.9-lOS [mitigation measure Soil & Water IS, which would 
allow the Applicant to conduct a future analysis of Project impacts to water supply and potentially 
revise the requirements for mitigation]. 

286 See Attachment K, letter from Executive Director of CRBC to CEC Project Manager, dated 
March 22, 2010, pp. 2-3. 
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into the tributary valleys of the Colorado River aquifer including the Chuckwalla 
Valley.287 The USGS states: 

Ground water in the river aquifer beneath the flood plain is considered 
to be Colorado River water regardless ofwaLer levels. Water pumped 
from wells on the flood plain is presumed to be river water and is 
accounted for as Colorado River water.288 

The concept of distance from the Colorado River had no bearing on whether the 
underlying groundwater was indicated as part of the "river aquifer." The USGS 
characterized the "river aquifer" as: 

The river aquifer consists of permeable, partly saturated sediments 
and sedimentary rocks that are hydraulically connected to the 
Colorado River so that water can move between the river and the 
aquifer in response to withdrawal of water from the aquifer or 
differences in water-level elevations between the river and the aquifer. 
The subsurface limit of the river aquifer is the nearly impermeable 
bedrock of the bottom and sides ofthe basins that underlie the 
Colorado River valley and adjacent tributary valleys, which is a barrier 
to ground-water flow. 289 

Consequently, any well in the CVGB is considered to be taking Colorado River 
water regardless of water level and are extracting water from the "river aquifer." 
As such, the Applicant is required to obtain a contractual entitlement to pump 
groundwater to meet its construction and operation water needs. 

The foregoing analytic deficiencies must be corrected, and potential impacts 
to surface flows in the Colorado, which are foreseeable, must be thoroughly 
evaluated in the DEIS in order to comply with NEPA. 

I 
I 

287 Wiele et a!., Update of the Accounting Surface Along the Lower Colorado River, 200S, available 
at: http://pubs.usgs.gov/s,ir/200S/5113/sir200S-5113 text.pdf (as of July 1, 2010); see also 
http://pubs.usgs.gov/sir/200S/5113/ (as of July 1, 2010). 

288 Id. at p. 5. 

289 Id. at p. 6. 
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b. Failure to address impacts from groundwater overdraft 

The DEIS fails to include an adequate discussion of potential indirect impacts 
from groundwater overdraft. These impacts, which include land subsidence, earth 
fissuring and potential interference with other wells, would worsen if development 
in the basin continues or increases beyond the project period. 

In sum, the Project will result in long-term groundwater overdraft. This will 
interfere with and/or preempt other current and future beneficial uses of 
groundwater, and may induce land subsidence and earth fissuring. These impacts 
are not sufficiently discussed in the DEIS. The DEIS must therefore be 
substantially revised to include sufficient evaluation of the foreseeable impacts. 

V. THE DEIS FAILS TO CONSIDER A REASONABLE RANGE OF 
ALTERNATIVES. 

A. The Purpose and Need Statement is Arbitrarily Narrow and Promotes 
Private Interests 

An EIS must briefly describe the underlying purpose and need to which the 
agency is responding in proposing the alternatives, including the Proposed 
Action. 290 The BLM's NEPA Handbook mandates that the purpose and need 
statement for an externally generated action must describe the BLM's purpose and 
need, not an applicant's or external proponent's purpose and need. 291 The "need" for 
the action is the underlying problem or opportunity to which the BLM is responding 
with the action.292 The "purpose" is the goal or objective that the BLM is trying to 
reach.293 Clearly distinguishing the purpose and the need clarifies for the public 
and decision makers why the agency is proposing to spend large amounts of 
taxpayers' money, while at the same time causing significant environmental 

290 40 C.F.R. § 1502.13. 

291 NEPA Handbook p. 35 (citing 40 C.F.R. § 1502.13). 

292 Id. 

293 Id. 
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294 impacts. As recently repeated by the Ninth Circuit, "an agency cannot define its 
objectives in unreasonably narrow terms."295 

The DEIS contains an arbitrarily narrow purpose and need statement that 
impermissibly promotes private objectives. The purpose and need statement stutes 
that the BLM's purpose and need for the PSPP is to respond to the application for 
the ROW.296 This narrowly defined statement implies that BLM stands to gain 
nothing more than a rubber-stamped document at the end of this process. It is 
nonsensical to think that the BLM would spend taxpayer money and impact the 
environment for such an inconsequential result. While the introduction to the 
purpose and need statement recites statutes, regulations and orders that encourage 
the development of renewable energy on public lands, these sources of authority do 
not encourage the development of some parcels over others.297 

B. Reasonable Alternatives Omitted from Analysis 

Under NEPA, federal agencies must consider alternatives to their proposed 
actions as well as their environmental impacts. 29B The alternatives analysis has 
been called the "linchpin" of the Environmental Impact Statement. 299 

An EIS must "[r]igorously explore and objectively evaluate all reasonable 
alternatives, and for alternatives which were eliminated from detailed study, briefly 
discuss the reasons for their having been eliminated."30o It is "absolutely essential 
to the NEP A process that the decisionmaker be provided with a detailed and careful 
analysis of the relative environmental merits and demerits of the proposed action 
and possible alternatives, a requirement that courts have characterized as 'the 

294 Ronald E. Bass et aI., The NEPA Book 89 (2d. ed. 2001). 

295 National Parks & Conservation Ass'n v. Bureau of Land Management (2010) 2010 WL 19807l7, 
8 (9th Cir. 2010), quoting City of Carmel-By-The-Sea V. United States Dep't. of Transp., 123 F.3d 
1142, 1155 (9th Cir. 1997). 

296 DEIS p. B.2-11; see also id., Executive Summary, p. 6 ("The BLM's purpose and need for the 
PSPP is to respond to [PSI's] application ... for a right-of-way (ROW) grant. ... "). 

297 Ibid. 

298 40 CFR § 1502.14. 

299 Monroe County Conservation Council, Inc. V. Volpe (2d Cir. 1972) 472 F.2d 693. 

300 40 C.F.R. § 1502.14(a). 
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linchpin of the entire impact statement."'301 This is particularly true in cases where 
there may be "unresolved conflicts concerning alternative uses of available 
resources."302 

The alternative discussion must include not only primary alternatives, i. e., 
substitutes for the agency's proposed action that accomplish the action in another 
manner, but also secondary alternatives, which are means of carrying out the action 
in a different manner.303 The range of alternatives to be discussed is governed by a 
"rule of reason." Agencies have a duty "to study all alternatives that appear 
reasonable and appropriate for study ... , as well as significant alternatives 
suggested by other agencies or the public during the comment period."304 
Reasonable alternatives are those that may be feasibly carried out based on 
technical, economic, environmental, and other factors. It is well established that 
an alternative is not infeasible merely because the project proponent does 
not like it or is not capable of implementing it.305 "The 'existence of a viable 
but unexamined alternative renders an environmental impact statement 
inadequate."'306 

Thus, if an EIS is prepared in connection with an application for a permit or 
other federal approval, the EIS must rigorously analyze and discuss alternatives 
that are "reasonable," regardless of whether the proponent or applicant likes or is 

301 NRDC v. Callaway, 524 F.2d 79, 92 (2d Cir. 1975) (citation omitted) ; see S ilva V. Lynn, 482 F.2d 
at 1285; All Indian Pueblo Council V. United States, 975 F.2d 1437, 1444 (10th Cir . 1992) [a thorough 
discussion of the alternatives is "imperative"]. 

302 See 42 U.S.C. § 4332(2)(E) ; California V. Block, 690 F.2d 753, 766-767 (9th Cir. 1982). 

303 See Methow Valley Citizens Council V. Regional Forester, 833 F.2d 810 (9th Cir . 1987), rev'd on 
other grounds, 490 U.S. 332 (1989); see also Mandelker, NEPA Law a.nd Litigation (2d ed., reI. 8, 
2000). 

30. Roosevelt Campobello lnt 'l Park Comm 'n V. United States EPA, 684 F.2d 1041 , 1047 (1st Cir. 
1982) (quotations omitted) ; City of Carmel-By· The-Sea V. U.S. Dept. of Transp. , 95 F.3d 892, 903 (9th 
Cir. 1996). 

305 See CEQ, Forty Most Asked Questions Concerning CEQ's NEPA Regulations (1981), question No. 
2(a), 46 Fed.Reg. 18026, 18027 (March 23, 1981). 

306 Resources Ltd. V. Robertson, 35 F.3d 1300, 1307 (9th Cir. 1993), quoting Idaho Conservation 
League V. Mumma, 956 F.2d 1508, 1519 (9th Cir. 1992); see Grazing Fields Farm v. Goldschmidt , 626 
F.2d 1068, 1072 (1st Cir. 1980) [Even the existence of supportive studies and memoranda conta ined 
in the administrative record but not incorporated in the EIS cannot "bring into compliance with 
NEPA an EIS that by itself is inadequate"]. 
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itself capable of carrying out a particular alternative. "Reasonable alternatives 
include those that are practical or feasible from the technical and economic 
standpoint and using common sense, rather than simply desirable from the 
standpoint of the applicant."307 Courts have shown little reluctance in striking 
down EIS's that fail to include a thorough discussion ofreasonable, less 
environmentally damaging alternatives.30s Finally, please note that an EIS must 
include a discussion of "natural or depletable resource requirements and 
conservation potential of various alternatives and mitigation measures."309 

1. Alternative Analysis Relies on Inaccurate Description of the Proposed 
Project 

As with other analyses in the DEIS, the comparison between alternatives 
relies on inaccurate information concerning the amount of acreage that would be 
disturbed by the Proposed project. The discussion regarding the Reduced Acreage 
Alternative, for example, states that the proposed Project would occupy 
approximately 2,740 acres, whereas other sections of the DEIS state that this area 
would be 2,970 acres or 3,899 acres. 3lO 

2. Feasibility of Revised Reduced Acreage Alternative 

During the CEC workshops following the release of the DEIS, the applicant 
expressed concern regarding the feasibility of the Revised Reduced Acreage 
Alternative. Specifically, the Applicant's legal counsel stated that the Project may 
not be viable at the 375 MW generating capacity that could be achieved under the 
Revised Reduced Acreage Alternative. The DEIS does not address the economic 
feasibility of this preferred alternative. The applicant has not provided any other 
information and analysis demonstrating this alternative is infeasible. Thus, there 
is no substantial evidence in the record substantiating the claim that this 
alternative is infeasible. 

307 Forty Most Asked Questions Concerning CEQ's [NEPA] Regulations at Question 2a. 

308 See, e.g., Marble Mountain Audubon Society v. Rice, 914 F.2d 179 (9th Cir. 1990); Dubois v. U.S. 
Dept. of Agriculture, 102 F.3d 1273 (1st Cir. 1996). 

309 40 C.F.R. § 1502.16(f), emphasis added. 

310 See, e.g., SAiDEIS, Proposed Project, pp. B.l·l [2,970 acres disturbed], B.2·16 [2,740 occupied by 
Units 1 and 2], Biological Resources, C.2·1 [3,899 acres disturbed], Health and Safety, C.5·21 [2,740 
acres disturbed], C.9·3 [2,970 acres disturbed], C.12·14 [4.5 square miles]. 
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3. The BLM Must Consider an Alternative Design that Reduces Impacts to 
Drainage Systems 

The BLM must consider an alternative design that reduces impacts to 
drainage systems. As discussed above, the Project will impact the natural drainage 
systems that run through the Project site, which will in turn impact water quality 
and biological resources, as well as increase the potential for flooding on the Project 
site. The BLM should consider a site design that avoids, or significantly minimizes, 
these impacts. 

4. The DEIS Failed to Seriously Consider Alternative Sites 

The DEIS states "all site alternatives proposed to be located on lands not 
under the jurisdiction of the BLM are considered unreasonable by the BLM because 
none would accomplish the purpose and need for the proposed action, which is to 
respond to [PSI's ROW application]."311 The BLM's decision not to consider 
alternate sites on private land is impermissible because it is based on an arbitrarily 
narrow purpose and need statement. The BLM may not adopt private interests to 
draft a narrow purpose and need statement that excludes alternatives that fail to 
meet specific private objectives.312 

Yet, that was the result ofthe process here. The BLM must consider 
reasonable alternatives, even if the Applicant does not like the alternative or is 
incapable of implementing the Project on an alternative site. 313 Here, the only 
alternative location for the Project evaluated in the DEIS was the North of Desert 
Center location, but this alternative was rejected primarily because the parcels are 
owned by numerous landowners and would be more difficult to acquire."11 
(Ironically, while the DEIS admits that it is difficult to purchase private parcels for 
the purpose of acquiring sufficient acreage for the Project itself, it fails to admit that 
it would be difficult to acquire private parcels for the purpose of mitigating the 
Project's impacts to biological resources.) 

311 DEIS, p. B.2-51. 

312 NEPA Handbook p. 50. 

313 See CEQ, Forty Most Asked Questions Concerning CEQ's NEPA Regulations No. 2(a) (1981). 

314 DEIS, p. B.2-49. Four other alternative sites were considered but not evaluated in detail. Id. at 
p. B.2-50. 
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Thus, as drafted, the DEIS violates NEPA's basic requirement to consider 
alternatives to the proposed Project. Numerous environmental organizations have 
recommended criteria to consider when selecting land for siting renewable energy 
projects. 315 The proposed site for the Project does not satisfy any of these criteria. 
The proposed Project site is not ideal for long-term energy generation. This 
particular site lies within undisturbed desert habitat that contains untouched and 
intact environmental resources. As discussed at length in the preceding sections, 
the site is characterized by desert scrub vegetation, desert washes, sand dunes, and 
sand fields. Special-status species, such as the desert tortoise, were observed on the 
site. In addition, many prehistoric and historic sites have been recorded on and 
around the Proposed Action site. 

The BLM should consider an alternate site on disturbed land. In the desert 
to the northwest of the Project site, for example, there is an extensive amount of 
abandoned farmland that would facilitate long-term energy generation while 
reducing the Project's impacts on environmental resources. 3lG These areas have 
existing infrastructure and are near roads and existing power lines. The BLM must 
evaluate siting the Proposed Action on these alternate sites, or risk failing to 
evaluate a viable alternative. 

5. The DEIS Improperly Eliminated Alternative Solar Energy 
Technologies From Consideration 

The DEIS includes a basic discussion regarding Fresnel solar technology.317 
Despite the smaller footprint required for this technology, and the corresponding 
reduced environmental impacts, this technological alternative to the proposed solar 
thermal project was improperly rejected without adequate review. 

The DEIS does not adequately consider distributed solar technologies as 
viable alternatives to the proposed Project. Because such technologies could be 
installed in urban and other developed areas that have already been disturbed, they 
would have substantially fewer environmental impacts. 

I 

315 See Attachment L, Renewable Siting Criteria for California Desert Conservation Area. 

316 See Attachment M, Map: Abandoned Farmland - Eastern Riverside County. Coachella Valley 
Assoc. of Governments. 

317 DEIS, pp. B.2-58 - B.2-59. 
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6. The DEIS Must Consider The Above Alternatives Regardless of The 
Applicant's "Preference" 

Lest there be any lingering belief that the applicant's desires dictate the 
range of alternatives that NEPA requires be discussed in an EIS, we wish to state 
emphatically that this is not the case under applicable law. The fact that the CEC 
and BLM are acting in permitting roles, rather than initiating the project 
themselves, in no way limits the extent of their obligations under NEP A. CEQ and.
the courts have repeatedly declared that the duty to discuss alternatives in an EIS 
is no different when the action is initiated by a Federal agency or by private 
parties.3lB The agencies here must therefore consider all alternatives that are 
reasonably related to the project and evaluate them in the EIS. 

In this case, the project's purpose and need could be fully satisfied by an off­
site alternative or by a technological alternative that requires less acreage and 
resources. Each of these approaches is feasible, economic, and will minimize or 
avoid potentially significant impacts. Under NEPA, it is imperative that they be 
evaluated in detail irrespective of the applicant's preference. 

VI. CONCLUSION 

The DEIS fails as an informational document because it fails to establish the 
Project setting, it does not fully and fairly describe the Proposed Action, it provides 
incomplete analysis of some Project impacts and wholly omits discussion of a 
number of other potentially significant environmental impacts, and it fails to 
provide a reasonable range of alternatives to avoid or mitigate the Project's adverse 
impacts. The DEIS must be revised to fully describe the project setting, the Project,
the impacts from the Project, mitigation and alternatives; and the revised DEIS 
should be circulated for public review and comment, as required by NEPA. We 
respectfully urge the BLM to do so prior to taking any action of any kind on the 
Applicant's pending federal permit applications. 

 

 

318 CEQ, Guidance Regarding NEPA Regulatwns, 58 Fed.Reg. 34263 (1983), available at: 
http://cea.hss.doe.gov/nepa/regsJI983/1983guid.htm (as of July 1, 2010). 
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Please do not hesitate to call if you have any questions or require any further 
information in support ofthese comments. 

Sincerely, 

JWH:bh 

Attachments 
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James W. Cornett � Ecological Consultants 

June 30, 2010 

Jason W. Holder 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 

Subject: Palen Solar Power Project -- Draft Environmental Impact Statement  

Dear Mr. Holder: 

Per your request, I have reviewed the Draft Environmental Impact Statement (hereinafter 
the SA/DEIS) for the Palen Solar Power Project (hereinafter the “PSPP”) which would be 
located on public lands managed by the Bureau of Land Management (hereinafter the 
“BLM”). My review focuses on the Biological Resources analysis of the SA/DEIS. My 
qualifications to perform this review include thirty years experience as a professional 
California desert ecologist, hundreds of protocol desert tortoise surveys, and published 
papers on fringe-toed lizards. I have both prepared and reviewed the biological resources 
sections of environmental documents.  My professional resume is attached hereto. 

My comments on the SA/DEIS follow. 

INTRODUCTORY COMMENTS 

The Palen Solar Power Project (PSPP) offers Southern California a much needed clean 
and renewable source of energy. The creation of the facility, however, can be expected to 
result in significant adverse impact to biological resources in the region.  Though there 
are some adverse impacts that can be mitigated to a level of insignificance, there are 
several impacts that cannot be mitigated.  The Staff Assessment/Draft Environmental 
Impact Statement (SA/DEIS) for the PSPP acknowledges some but not all of the 
significant unmitigable impacts that the PSPP would cause.1 

Direct adverse impacts to the officially Threatened desert tortoise (DT), sensitive Mojave 
fringe-toed lizard (MFTL) and sensitive desert wash environments (DDWW) will be 
adverse, significant, and not adequately mitigated both on the project site itself as well as 
in the general region.  With regard to the DT, this is primarily because it is highly 
unlikely that thousands of acres of appropriate compensatory habitat in the Chuckwalla 

1 Staff Assessment and Draft Environmental Impact Statement, Palen Solar Power Project, 
Application for Certification, March, 2010 (09-AFC-7) CEC-700-2010-007 (SA/DEIS), 
Executive Summary, pp. 16-17. 
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Valley can be acquired. The inability to identify compensatory habitat also applies to 
mitigation for the MFTL but is compounded by the inability of the SA/DEIS or the 
Project Proponent to assess indirect impacts to the lizard’s habitat.  In short, the SA/DEIS 
does not include any evidence demonstrating there is adequate, private compensatory 
land in the region available for mitigation of impacts to not only the DT, but the MFTL, 
western burrowing owl (WBO), and other special-status species. 

In several instances the ability to assess potential impacts on listed and sensitive species 
and habitats has been compromised by inadequate or inappropriate data-gathering 
methods and faulty data analysis.  Based upon my examination of field conditions and 
data from the project site, survey transects for DT were too widely spaced, searches for 
rare plants were not sufficiently comprehensive, and focused surveys for the sensitive 
MFTL were lacking. The analysis of field data regarding the DT, western burrowing owl 
(WBO) and rare plants failed to adequately analyze variations in precipitation from year 
to year and, with regard to the DT, the significance of a long-term decline in numbers. As 
a result, impacts to certain listed and sensitive species could not be determined or were 
minimized.    

Indirect effects resulting from the PSPP are significant in the number of sensitive species 
affected, expanse of offsite acreage potentially altered, and impacts at the ecosystem 
level. Of particular note is the absence in the SA/DEIS of a regional analysis of the 
significance of the Desert Dry Wash Woodland habitat within the project boundaries.  In 
addition, there is no analysis of potential impacts to species, habitats and ecosystems as a 
result of the application of toxic compounds that are intended to be used to suppress dust 
and control weeds. 

LISTED AND SENSITIVE SPECIES – Desert Tortoise 

As stated in the SA/DEIS for the PSPP, desert tortoise populations within California are 
listed as Threatened by both the state and federal governments.2  Nonetheless, the 
applicant has applied for a “take” of Threatened tortoises within the project boundaries.3 

The applicant also urges changes to proposed mitigation measures that would 
substantially diminish and compromise the level of protection afforded this species. 

The applicant’s arguments in favor of granting a take permit and adopting diluted 
mitigation measures essentially embrace the position that (1) there are few, if any, 
tortoises on the project site and that (2) poor habitat is to blame for the inability to find 
live tortoises. These arguments are not supported by evidence. 

2 Staff Assessment and Draft Environmental Impact Statement, Palen Solar Power Project, 
Application for Certification, March, 2010 (09-AFC-7) CEC-700-2010-007 (SA/DEIS), 
Executive Summary, p C.2-1. 
3 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), January, 2010. 
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(1) Though only two active burrows were found within the initial project boundaries in 
2009, the spring 2010 surveys found three live tortoises within the power line corridor 
which is now part of the disturbance area.4  Four additional tortoises were observed in the 
buffer area.5  Since no tortoise surveys were conducted within the original project 
boundaries during the spring of 2010, no one knows how many tortoises might be present 
one year later in 2010. 

(2) No zone of influence surveys were conducted in either 20096 or 2010.7  No one 
knows how dense the tortoise population may be from the original disturbance area 
boundary to ¾ of a mile beyond the boundary, the distance of the closest offsite transect. 

(3) The take application states that “two active DT burrows were found” during the 2009 
tortoise surveys.8  Active means the burrow is in use and that it should be assumed that 
tortoises are within the project boundaries. Studies by Woodbury and Hardy demonstrate 
that up to 23 tortoises may occupy a single burrow.9  An active burrow can be used by 
more than one tortoise.

 (4) There was no measureable precipitation in January of 2009, usually the wettest 
month of the year in the California deserts. Based upon long-term data, there was also 
markedly below average precipitation for the entire year.10  Tortoises are known to 
reduce or cease activity when food resources are in short supply as a result of below 
average precipitation.11  Tortoises on and near the site may have been less active in the 
spring of 2009 and, therefore, would be less likely to be observed as compared with a 
year of above average precipitation. 

(5) I conducted a site visit on June 18, 2010, and found that in and near washes visibility 
was obstructed by dense vegetation. Visibility was also obstructed across open flatlands 
because of dense skeletons of Sahara mustard (Brassica tournefortii) that were present. 
The biologists who conducted the tortoise surveys walked transects at intervals slightly in 

4  Preliminary Results, Desert Tortoise Spring 2010 Surveys, Figure 1.  
5  Ibid. Figure 1. 
6  Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, page 34.  
7  Survey Approach and Methodologies for the Solar Millennium Parabolic Trough Palen Solar 
Power Project 2010, p. 2. 
8  Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), January, 2010, 
page 12.   
9  Woodbury, A.M. and R. Hardy. 1948. Studies of the desert tortoise, Goperhus agassizii. 
Ecological Monographs 18:145-200.  
10  Precipitation records for five localities at the Boyd Deep Canyon Research Center, 
Colorado Desert, California. Available at http://deepcanyon.ucnrs.org/weather_data.htm. 
11  Ernst, C.H. and J. E. Lovich. 2009. Turtles of the United States and Canada.  The John 
Hopkins University Press, Baltimore, Maryland, p. 551. 
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excess of 32 feet in 200912 and at 30 feet in 2010.13  The Report indicates that the 1992 
Survey Protocol was followed.14  The Protocol, however, says that in addition to walking 
transects at 30-foot intervals, “In some locations belt transects less than 30 feet wide may 
be appropriate.”15  The protocol description further states that “If the project area 
contains locations with vegetation or topography that obscures or reduces that surveyor’s 
ability to see tortoise sign at distances of up to 15 feet on the ground, the width of the 
survey should be reduced to 10 feet.” My site visit indicated that across half the site 
vegetation obscured the ground to such a degree that evidence of tortoise presence could 
easily go undetected by even the most observant biologist at 15 feet. Therefore, surveys 
should have been conducted at 20-foot, rather than 30-foot intervals through washes and 
areas of heavy concentration of Sahara mustard plants.  In short, due to inadequate survey 
techniques it is probable that much evidence of tortoise presence went undetected. 

(6) Related to the above deficiency, is the fact that approximately half of all tortoise 
survey field time was conducted in the early morning when tortoises would have been in 
burrows or beneath dense vegetation and around midday when tortoises would have been 
hidden beneath dense vegetation.16  Hidden tortoises are very difficult to detect and can 
be easily missed.  

(7) The report minimized the significance of evidence of tortoise presence found within 
the project boundaries. For example, is spite of the presence of much ground-obscuring 
vegetation, 18 desert tortoise shell remains were found within the project’s original 
disturbance area in 2009 (even more tortoise shell remains were found in previously 
unsurveyed areas during subsequent 2010 surveys).  Because live tortoises had been 
observed in the area along with numerous tortoise burrows, the most logical assumption 
was that origin of the fragments was from the project site.  Yet the report authors sought a 
less logical explanation: “The DT bone fragments observed on site are probably from 
carcasses that washed down to the BRSA over time from adjacent higher elevations 
where DT populations are larger.”17  This assumption requires that the shell fragments be 
carried several miles to the project site during a flash flood, the fragments remain intact 
during such a violent event and most importantly, the fragments would not be buried 
under alluvium but be completely exposed on the surface. Furthermore, it should be 
mentioned that no statistically valid evidence has been provided indicating desert 
tortoises are actually more abundant south of the project site. 

12  Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, 
page 34.  
13  Survey Approach and Methodologies for the Solar Millennium Parabolic Trough Palen 
Solar Power Project 2010, p. 2. 
14  Field Survey Protocol for Any Non-Federal Action That May Occur within the Range of the 
Desert Tortoise, U.S. Fish & Wildlife Service, 1992, page 6. 
15  Ibid.  
16  Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, Attachment 3, Field Data Sheets.  
17  Palen Solar Power Project Desert Tortoise Technical Report, page 13.  
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(8) In the desert regions of California desert tortoise habitat is primarily defined by the 
presence of friable soils suitable for the construction of burrows.18  Using this criterion, 
the entire project site is suitable habitat.19  I agreed with the report finding on this issue as 
a result of my site visit of June 18, 2010. Although some portions of the site are more 
richly vegetated than others, I consider large portions of the project site to be excellent 
habitat with both appropriate soil characteristics and vegetation. The observation that 
“ephemeral plant production is higher and longer lasting” elsewhere in the region reveals 
an ignorance of the shift in ephemeral plant production at varying elevations.20 

Ephemeral blooms are not longer lasting at higher regions but simply later in the season. 
Had the biologists been on the site in January they would have observed the initial 
flowering of spring ephemerals.  Additionally, the observation in the report that “the 
BRSA does not currently provide the groundwater necessary to support a long-lived 
annual plant population that could support a large onsite population of DT”21 is supported 
by no data and, again, fails to recognize a seasonal shift in ephemeral plant production 
rather than a decrease in plant production. 

(9) No attempt is made to explain the report findings in light of recurring droughts in 
recent years.22  Recurring droughts in close succession can result in significant tortoise 
mortality yet this was not considered in explaining why there were few tortoise sightings 
during the surveys. 

In summary, the inability of survey personnel using inadequate field methods to locate 
tortoise evidence is not justification for indicating the project site is low quality or even 
moderate quality tortoise habitat as stated in the SA/DEIS.23  The only thing known is 
that an unknown number of desert tortoises occupy the project disturbance area and that 
most of the project site appears to be excellent tortoise habitat.  It would appear that a 
conclusion was reached prior to the analysis.  

Mitigation for Impacts to Desert Tortoise Habitat 

From the outset let me state that I am in complete disagreement with implication made in 
the SA/DEIS24 and the statement made in the Incidental Take Permit Application25 that 

18  Ernst, C.H. and J. E. Lovich. 2009. Turtles of the United States and Canada.  The John 
Hopkins University Press, Baltimore, Maryland p.542-543.  
19  Desert Tortoise Technical Report, Solar Millennium Palen Solar Power Project, Riverside 
County, California, January 2010, p. 16. 
20  Ibid., p. 17. 
21  Ibid., p. 18. 
22  Precipitation records for five localities at the Boyd Deep Canyon Research Center, 
Colorado Desert, California. Available at http://deepcanyon.ucnrs.org/weather_data.htm. 
23  SA/DEIS, p C.2-63. 
24  SA/DEIS, p C.2-1.  
25  Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 10. 
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the project site is low-quality desert tortoise habitat and, therefore, not deserving of a 
maximum replacement mitigation ratio of 5 acres acquired for each acre lost.  The 
rational for determining the low-quality-habitat determination is presented in the 
SA/DEIS26 and elucidated in the ADTTP.27  According to the U.S. Fish & Wildlife 
Service,28 desert tortoise critical habitat consists of six primary constituent elements with 
regard to habitat quality: 

1. Sufficient space to support viable populations for movement, dispersal, and gene flow. 
2. Sufficient quantity and quality of forage species and the proper soil conditions to 

provide for the growth of such species. 
3. Suitable substrates for burrowing, nesting, and overwintering. 
4. Burrows, caliche caves, and other shelter sites. 
5. Sufficient vegetation for shelter from temperature extremes and predators, 
6. Habitat protected from disturbance and human-caused mortality. 

The Application concedes that items 3, 4, and 5, are present. As a result, I will only 
discuss the qualities claimed to not be present on the site: items 1, 2, and 5.  

#1 The ADTTP asserts there is insufficient space to support viable tortoise populations 
for movement, dispersal and gene flow.  This conclusion is reached in spite of the fact 
that the SA/DEIS and BRTR indicate there are significant, unavoidable impacts to this 
site characteristic.29  The BRTR asserts Interstate 10 isolates the bulk of the project site 
from critical tortoise habitat to the south.  However, the Wildlife Movement and Desert 
Tortoise Habitat Connectivity study commissioned by the Applicant indicates there are 
numerous freeway underpasses suitable for wildlife crossing including three adjacent to 
the project site.30 The idea of freeway underpasses functioning as movement corridors 
was first advanced in the SA/DEIS.31  Furthermore, on my site visit of June 18, 2010, I 
found no impediments to dispersal to the north or east of the project site.  Suitable 
tortoise habitat extends continuously from the project site to potential habitat against the 
Palen Mountains to the north and Chuckwalla Valley to the east.  Only to the west are 
there dispersal barriers in the form of agricultural plots.  However, even these do not 
form a complete barrier to tortoise movements from east to west and vice versa.  In 

26 SA/DEIS, C.2-74. 
27 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 13. 
28 Draft revised recovery plan for the Mojave population of the desert tortoise (Gopherus 
agassizii). U.S. Fish and Wildlife Service, California and Nevada Region, Sacramento, 2008, 
California, p. 11-12. 
29 SA/DEIS, p C.2-63, and Palen Solar Power Project Biological Technical Report, Riverside 
County, California, August, 2009, page x. 
30 Wildlife Movement and Desert Tortoise Habitat Connectivity report dated May 14, 2010, 
page 2. 
31 SA/DEIS, p. C.2-82. 
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summary, the project sites offer important connectivity to tortoise habitat in all compass 
directions.32 

#2 There is an implication in the SA/DEIS33 and statement in the ADTTP34 that there is 
insufficient quantity and quality of food resources on the PSPP site for foraging tortoises. 
However, there was no attempt to measure quality and quantity of forage variables. 
Instead vague reference is made to a lack of water (presumably precipitation, runoff, 
and/or groundwater) though there were no measurements of these variables made on the 
project site. Although most ephemeral plant species had dried up in June, 2010 when I 
visited the site, it was clear over most of the project site that there had been abundant 
ephemeral growth as I counted up to a dozen plant skeletons per square yard.  Apparently 
there was also considerable ephemeral growth in 2009, sufficient to conduct a rare plant 
survey in the spring of that year.35 

#6 The Incidental Take Application asserts the project site is not protected from 
disturbance and human-caused mortality.  However, I found very little human impacts to 
the project site during my site visit. What impacts I did find were extremely minor. 
Although the project site lies near Interstate 10 only a miniscule portion of the site 
actually comes in contact with it.  The “vehicles commonly parked in this area”36 appear 
to be trucks confined wholly an extremely small area adjacent to the freeway off ramp.  I 
found two examples of trash dumping, both decades old.  With regard to domestic dogs 
on the site I saw none and find it difficult to believe that dogs from the agricultural areas 
would, or even could, move onto the project site with sufficient regularity to have even 
the smallest impact on fauna.  

The Applicant argues that because only a few live tortoises were found on the project site 
and because it lacks three of the six criteria said to be essential that for tortoise presence, 
replacement habitat should be at the level of one-half acre for each of the 3,945.8 acres 
lost as a result of the installation of the Palen Solar Power Project.37  (The SA/DEIS 
requests one acre of mitigation habitat for each acre lost, a 1:1 ratio.)38  However, as I 
have argued above, desert tortoises are currently living on the site and most likely in 
numbers greater than indicated in the Desert Tortoise Technical Report.  Numbers may 
be temporarily depressed because of (1) mortality resulting from recent, recurring 

32 See Figure 2, Application for the California Endangered Species Act Section 2081 (B) 
Incidental Take Permit and Revised Desert Tortoise Technical Report (including fall 2009), 
January, 2010. 
33 SA/DEIS, pp. C.2-74 - C.2-77. 
34 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 14. 
35 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, p. 
32. 
36 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 15. 
37 Ibid., p. 37. 
38 SA/DEIS, pp. C.2-2. 

7 

cont. 

6-187 

6-188 

6-189 

K-157 



 

 

  
 

 

Comment Letter 6
 

drought and (2) as stated in the Application “due to various factors, including the spread 
of a fatal respiratory disease; increases in raven populations that prey on juvenile 
tortoises; mortality associated with roads and off-highway-vehicle use; and 
fragmentation.”39 

Because the Project Site is (1) clearly tortoise habitat, (2) that the tortoise carrying 
capacity of the site may be either high or low but cannot be determined due to the 
unreliability of survey data as well as recent temporary adverse impacts to tortoise 
populations, and (3) because the desert tortoise has been officially listed as a Threatened 
species by both state and federal governments (and thereby deserving of maximum 
protection) the mitigation ratio should be the maximum: 5 acres acquired for each of the 
3,945.8 acres of tortoise habitat lost as a result of the Palen Solar Power Project.40  Both 
the SA/DEIS and the ADTTP accept this ratio for that portion of the project site that lies 
within Chuckwalla Desert Critical Habitat Unit because the CDCRU contains six Primary 
Constituent Elements (PCEs).41  Based upon my analysis, however, the PSPP site clearly 
contains all six of these elements as well.     

Acquisition of Tortoise Mitigation Habitat in the Region 

Under my recommendation, the Applicant would be required to purchase 19,729 acres of 
habitat in the region currently occupied by the desert tortoise.  Under the Applicant’s 
recommendation, 1,972.9 acres of tortoise habitat would be purchased from private 
landowners. Either scenario, in order to offer effective mitigation, must first identify 
privately owned potential replacement habitat.  The location of potential replacement 
habitat is necessary here in order to demonstrate that the proposed mitigation is feasible 
and that it will actually work as advertised.  Replacement habitat must also be currently 
occupied by desert tortoises, which is the only way to demonstrate that it is suitable 
replacement habitat.  Not only must the replacement habitat be privately held and 
demonstrated to be currently occupied by desert tortoises, the site must be owned by a 
willing seller. To insure that the habitat can and will actually be acquired, the sale of the 
property must be in escrow pending project approval. 

The Applicant has, thus far, has been unable and unwilling to demonstrate that suitable 
(tortoise occupied) replacement habitat in the region is available for his figure of 1,972.9 
acres, let alone the recommended figure of 19,729 acres.42  An inability to locate and 
acquire suitable mitigation habitat will result in a significant unmitigated adverse impact. 

39 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 9. 
40 Ibid., p. 36. 
41 SA/DEIS, p. C.2-74. 
42 Palen Solar I, Objections and Notice of Inability to Respond to CURE’s Data Requests, May 
25, 2010. 
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Cumulative Impacts to Desert Tortoise Habitat 

There are dozens of alternative energy projects presently being constructed or in the 
planning process in the California deserts and in known tortoise habitat.  Considered 
together, the total loss of tortoise habitat may easily exceed 100,000 acres in the 
California deserts alone.43  Even though the desert tortoise is an officially Threatened 
species, it is now facing the greatest assault on its habitat in the history of the United 
States. This threat alone requires a maximum amount of replacement habitat for each and 
every project proposed within its range and on tortoise-occupied lands. 

SENSITIVE SPECIES – Mojave Fringe-toed Lizard 

The Mojave fringe-toed lizard (MFTL), Uma scoparia, is considered a Species of Special 
Concern by the California Department of Fish & Game and a Sensitive Species by the 
Bureau of Land Management.44  As a result of these classifications, CEQA requires that 
the Applicant mitigate impacts to the lizard to a level of insignificance.45 

Nothing resembling a protocol survey was conducted for the MFTL even though some 
protocol survey parameters exist for this species.46  Observations on the project site, 
therefore, were incidental.47  Nonetheless, during the 2009 spring surveys, 112 incidental 
observations were recorded within the PSPP disturbance area and dozens of additional 
sightings were recorded in the BRSA. In 2010, field surveyors recorded a total of 388 
incidental observations.48  Additionally, almost half the site (approximately 1,735 acres) 
is considered habitat for the MFTL.49 

As stated in the biological report, “disruption of the dune ecosystem, including source 
sand, wind transport, or sand transport corridors, poses a threat to the habitat needed for 
MFTL. Preservation of sand dune ecosystems, including their source sand and sand 
corridors, is necessary for the long-term survivorship of Aeolian sand specialists such as 

43 Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, p. 128; see also Preliminary Spring 2010 Survey Results Corrected and Preliminary 
Impact Calculations for Biological Resources, dated May 27, 2010 (Corrected Preliminary 
Spring 2010 Survey Results), Table 3. 
44 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, Aug., 2009, p. vi. 
45 California Environmental Quality Act, 1970, Appendix G. CEQA Guidelines. 
46 Cablk, M.E. and J.S. Heaton. 2002 Nov. Mojave Fringe-Toed Lizard surveys at the Marine 
Corps Air Ground Combat Center at Twentynine Palms, California and nearby lands
administered by the Bureau of Land Management. California: Marine Corps Air Ground
Combat Center. Report M67399-00-C-0005. 115 p. 
47 Palen Solar Power Project Biological Technical Report, Riverside County, California, 
August, 2009, page 82. 
48 Corrected Preliminary Spring 2010 Survey Results, Table 3. 
49 Palen Solar Power Project Biological Technical Report, Riverside County, California, 
August, 2009, Figure 11. 
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fringe-toed lizards.”50  The authors of the biological report further state that “loss of 
occupied breeding and foraging habitat is considered to be a significant impact if left 
unmitigated since this habitat is declining in availability in the region.”51 

Resolving this issue might be relatively straightforward if purchasing compensatory 
replacement habitat was all that was necessary.  However, the issue is compounded 
because there will be significant indirect impacts to fringe-toed lizard habitat beyond the 
area of disturbance. As stated in the biological report: 

“The installation of wind fencing is likely to disrupt source sand, wind 
transport, or sand transport corridors that are important to MFTL 
 habitat in the dune ecosystem, resulting in an indirect impact to the 
 species. In addition, the potential degradation or loss of habitat resulting 
from indirect impacts to this species would be significant if left 
 unmitigated because similar or higher quality habitat is not common in 
 the vicinity of the Project site. These indirect impacts would potentially 
impact offsite MFTL breeding habitat or burrows and adjacent foraging 
habitat.”52 

The SA/DEIS goes even further by concluding that these indirect impacts caused by the 
PSPP cannot be mitigated.53 

The level of impacts to the habitat of the MFTL is not known.  No formal study of sand 
transport in the region around the BRSA has been conducted and, apparently, none are 
planned. (The Aeolian Sand Mitigation Summary Report prepared by Miles Kenney is 
completely inadequate.  It is a crude estimate of what might happen and how the issue 
might possibly be resolved and is based on observations from completely different 
environments.54) That there will be adverse impacts is not in dispute. When I visited the 
site on June 18, 2010, I found suitable MFTL habitat along most of the northern 
boundary of the disturbance area as well as the entire eastern boundary. This assessment 
supports the continuity of habitat suitability shown in Figure 11 of Dr. Kenney’s report.55 

It would appear that indirect impacts to MFTL habitat offsite could be substantial. 
Mitigation, therefore, would need to offset not just the loss of MFTL within the 
disturbance area but also large tracts of land along the northern and eastern boundaries of 
the project site. 

50 Ibid., p. 83. 
51 Ibid., p. 119. 
52 Ibid. 
53 SA/DEIS, pp. 2-69. 
54 Aeolian Sand Mitigation Summary Report, Palen Solar Power Project prepared by Miles D. 
Kenney and dated May 14, 2010. 
55 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, 
Figure 11. 
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Mitigation for Impacts to MFTL Habitat 

In an attempt to mimic the natural movement of blowsand after construction of the PSPP, 
the Applicant proposes to mechanically transport wind-deposited sand along the 30-foot­
tall fence at the northern and western edges of the PSPP site downwind to the eastern 
edge of the site.56  The wind would then blow the mechanically deposited sand deeper 
into the Chuckwalla Valley. The assumption is that a constant supply of sand to the east 
of the Project site will maintain suitable habitat for populations the MFTL offsite.  The 
mechanical movement of sand and grading of offsite habitat would be done on a 
“frequent” basis and for the life of the project.57 

The frequent use of heavy equipment to accomplish this task notwithstanding, the plan is, 
at best, an experiment.  As stated in the sand mitigation report, previous studies involved 
“agricultural regions” and “shoreline beaches.”58  No mention is made of projects in 
desert environments.  This fact along with the lack of any comprehensive study of wind 
patterns in the Chuckwalla Valley, make any sand replenishment program very risky for 
the continued, offsite existence of the MFTL. The Applicant apparently desires that the 
PSPP be allowed to proceed in the hope that the sand program will work and that dune 
and hummock habitat to the east will not stabilize. 

Realistically, there seem two viable alternatives that can resolve the issue of offsite 
damage to MFTL habitat:  (1) Scale back the project footprint so the project does not 
intrude upon MFTL habitat. This would also reduce if not eliminate the project acting as 
an impediment to wind-carried sand, or (2) Acquire approximately 4,000 acres of 
privately held active dune and hummock habitat offsite.  This acreage reflects the direct 
loss of aeolian habitat within the site boundaries as well as a comparable area of offsite 
habitat. As with the desert tortoise, suitable habitat (occupied by MFTL and connected or 
nearly connected to other habitat areas known to be occupied), would need to be located 
and willing sellers identified. 

The Project Applicant is already faced with the acquisition of up to 19,729 acres as 
mitigation for impacts to the desert tortoise.  The acquisition of another 4,000 acres of 
habitat as mitigation to impacts to MFTL cannot be piggy-backed onto tortoise 
mitigation.  The lizard lives on a loose, unconsolidated sand substrate. The tortoise 
resides on compact soils that will not collapse as a tortoise digs its burrow. In both cases 
suitable habitat available for sale has not been identified.  (A letter prepared by William 
Graham stating that there are thousands of acres of suitable MFTL habitat for acquisition 
is of no value since it is not known if the habitat is occupied by MFTL, possesses similar 

56 Draft Aeolian Sand Mitigation Summary Report, Palen Solar Power Project, Riverside 
County, CA 
57 Ibid., p. 4. 
58 Ibid., p. 2. 
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functions and values offered by the habitat present onsite, or even if the land is available 
for sale.59) 

A reduced footprint alternative to the Applicant’s proposal is described in the Staff 
Assessment and Draft Environmental Impact Statement.60  Referred to as the “Reduced 
Acreage Alternative,” this alternative plan would dramatically reduce impacts to the 
MFTL and its habitat. It pulls most site development to the south and west, avoiding the 
primary aeolian deposits shown to support a population of the MFTL. It would, of course, 
substantially reduce or even eliminate the need to acquire compensatory mitigation 
habitat elsewhere. 

SENSITIVE SPECIES – Plant Species 

Ribbed Cryptantha and Harwood’s Milkvetch 

Based upon the data presented in the BRTR61 and 2010 Plant Survey Results62 there will 
be significant impacts to the ribbed cryptantha and Harwood’s milkvetch. Both of these 
species are closely associated with the areas of loose sand that dominate the northeastern 
half of the project site. Both of these are considered sensitive species and require 
mitigation under CEQA.  The arguments against relying upon the experimental sand 
replenishment program as mitigation in favor of the Reduced Acreage Alternative apply 
both to these two sensitive plant species as well as to the MFTL.  

Coachella Valley Milk Vetch 

After examining three freckled milkvetch subspecies from the project region, Mr. Andy 
Sanders decided that they were not the Coachella Valley milkvetch subspecies that has 
been listed as endangered by the USFWS.  Participating agencies, therefore, elected to 
not conduct focused surveys for the Coachella Valley milkvetch in 2010. This decision 
was in error.  The specimens examined by Mr. Sanders did not come from the PSPP site 
and Mr. Sanders acknowledged that additional examination might result in him changing 
his finding.63  Furthermore, although Mr. Sanders is an excellent field taxonomist, he has 
never published a peer-reviewed taxonomy paper on the Coachella Valley milkvetch. His 
opinion is helpful but not definitive. Electing to not do a focused survey for an 
endangered plant species based upon such limited information is a serious oversight that 
must be corrected. 

59 Letter dated May 14, 2010, written by William Graham and sent to Ms. Alan Solomon in 
response to questions raised at the CEC Workshop held on April 16, 2010. 
60 SA/DEIS, p. B.2-1 – B.2-2, C.2-105 – C.2-107. 
61 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009. 
62 Preliminary Spring 2010 Survey Results Corrected and Preliminary Impact Calculations 
for Biological Resources, dated May 27, 2010. 
63 Ibid., p. 8. 
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Sensitive Plant Surveys in Fall  

There are several sensitive ephemeral plant species surveys that appear only in late 
summer and fall and that may occur on the PSPP site.  To date there have been no fall 
plant surveys. Since impacts to sensitive plant species are considered significant under 
CEQA, at attempt should be made to conduct such surveys.  Until such an attempt has 
been made, the SA/DEIS is incomplete. 

IMPACTS TO DESERT DRY WASH WOODLAND 

The Project Applicant proposes to eliminate 256.7 acres of sensitive Dry Wash habitat 
including 133.1 acres of a sensitive plant community referred to as Desert Dry Wash 
Woodland.64 

My site visit on June 18, 2010, indicated that a number of ancient ironwood trees (Olneya 
tesota) are located within Desert Dry Wash Woodland habitat within the project 
boundaries. Some of these trees are likely to be hundreds of years old, and a few might 
have an age exceeding 1,000 years.  A survey should be conducted to determine whether 
or not such ancient trees are present. If they are, they should be preserved in place. 

The Desert Dry Wash Woodland present on the PSPP site is certainly among the densest 
stand of ironwood trees in California. In size and density it may also be the finest 
example of Desert Dry Wash Woodland dominated by ironwood anywhere in the 
California Deserts.  The possible uniqueness of this stand may be a result of an unusually 
large watershed as a result of (1) the concentrating of flows from the Chuckwalla 
Mountains to the south via a few freeway culverts, (2) the expanse of the Chuckwalla 
Mountains themselves (probably the largest isolated drainage in the Colorado Desert), 
and (3) rapidly leveling topography north of Interstate 10 that allows runoff to spread 
over a large area near the center of the PSPP site, and (4) a near absence of competitors in 
the form of blue palo verde (Cercidium floridum) and smoke trees (Psorothamnus 
spinosus). Some effort should be made to determine the significance of the site ironwood 
forest with respect to other areas of ironwood concentration. If it is found to be truly 
unique, then it should be preserved on site since there could be no comparable 
compensatory mitigation lands. 

If it is determined that impacts to the Dry Wash and Desert Dry Wash Woodland 
communities must be mitigated to a level of insignificance through the acquisition of 
replacement habitat, the ratio should be the maximum allowed under existing rules and 
regulations. The mitigation measure must also include specific performance standards, 
such as no net loss of habitat function and value, to ensure the replacement habitat 
actually mitigates the loss of the Desert Dry Wash Woodland onsite. 

64 Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, p. 110. 
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USE OF CONTAMINENTS 

The SA/DEIS states that both chemical dust control agents and weed eradication 
compounds will be used.65  The use of chemical dust control agents or weed eradication 
compounds should be prohibited unless independent field studies have been done 
indicating the chemicals are harmless to wildlife.66  Since it is highly unlikely that such 
studies have been done, the use of such chemicals should be strictly prohibited. 

The Weed Management Plan (WMP)67 contains over 50 pages describing the kind of 
weeds that may be present on the Project site, the importance of qualified staff in the use 
of toxic chemicals, and the importance of proper handling and application of herbicides. 
However, it says nothing of the actual qualifications needed by personnel, how the 
chemicals should be handled or how they should be applied. Less than a single page is 
allocated to what should be done in case of a toxic chemical spill. On that page it lists the 
equipment needed in case of a spill and includes such things as “bucket, dust pan, and a 
shovel.” 68 The WMP says absolutely nothing with regard to what is to be done if 
chemicals are misapplied or misused.  The comprehensiveness of the WMP is probably 
best summarized in the statement below: 

“The following general precautions will be implemented for pesticide application: It is 
the responsibility of the pesticide user to observe all directions, restrictions, and 
precautions on pesticide labels. It is dangerous, wasteful, and illegal to do otherwise.”69 

In other words, so long as everyone reads the directions on the label and knows that he or 
she will be blamed if they don’t, there will be no problem with herbicides or other toxic 
chemicals.  This is naïve at best and intentionally misleading at worst.   

If the weed problem cannot be controlled manually through the use of weed wrenches, 
hoes, shovels and hand pulling,70 then a finding should be made that the introduction and 
spread of weed species as a result of the Project is a significant, adverse, and unavoidable 
impact. 

65 SA/DEIS, pp. C.2-95 – C.9-36; see also Draft Weed Management Plan. 
66 Ibid., pages B.1-9, C.2-170. 
67 Draft Weed Management Plan, Palen Solar Power Project, prepared by AECOM, January, 
2010. 
68 Ibid., p. 33. 
69 Ibid., p. 28. 
70 Ibid., p. 23-25 
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CONCLUSIONS 


I find it difficult to conceive that the Project Applicant can locate adequate compensatory 
mitigation habitat in the immediate region of the PSPP site.  If this is the case, 
consideration may need to be given to the acquisition of habitat beyond the immediate 
region. 

Based upon impacts to the MFTL and Desert Wash Woodland, serious consideration 
should be given to the Reduced Acreage Alternative discussed in detail in the 
SA/DEIS.71 This alternative would generate nearly as much energy as the proposed 
project (375 MW or 75%), avoids most of the MFTL habitat and also avoids the primary 
Desert Dry Wash Woodland occurring within the project boundaries.  There is also some 
avoidance of desert tortoise habitat as well.  The Reduced Acreage Alternative could be 
improved even further if all project acreage were pushed as far south as the initially 
proposed boundaries would allow.72 

This concludes my current comments regarding the findings and recommendations in the 
SA/DEIS, BRTR, and subsequent biological studies and findings completed in 2010. 

Sincerely, 

James W. Cornett 

71 SA/DEIS, p. B.2-16.  
72 Ibid., Alternatives Figure 1. 

P.O. Box 846 Palm Springs CA 92263 Telephone 760-320-8135 
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JAMES W. CORNETT - CURRICULUM VITAE - 2010 
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Mailing Address---3745 Bogert Trails, Palm Springs, California 92263 

Telephone Number---760-320-8135; Fax 760-320-6182 

Place of Birth---South Gate, California, U.S.A. 

Education 

B.A., Biology, University of California at Riverside, 1976 

M.S., Biology, California State University at San Bernardino, 1980 
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January, 1974 - Present 
Owner-principal, JWC Ecological Consultants, P.O. Box 846, Palm Springs, California 
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Director of Natural Sciences, Palm Springs Desert Museum, 101 Museum Drive, Palm Springs, 
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Assistant Curator of Natural Science, Palm Springs Desert Museum 
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JAMES W. CORNETT - CURRICULUM VITAE  (continued) 

January, 1981 - Present 

Biology Instructor, University of California Extension, Riverside, California 92521, 

909-787-4105. Courses taught include: Mammals of the Colorado Desert, Endangered Species 

of the California Deserts, Ecology of Joshua Tree National Park, Ecology of The North 

American Deserts, Ecology of The Colorado Desert and Ecology of the Coachella Valley. 


October, 1975 - June, 1983 

Biology and Natural Resources Instructor (part-time), College of The Desert, 43500 Monterey 

Road, Palm Desert, California 92260, 760-346-8041.  


January, 1973 - June, 1974 

Assistant Naturalist (part-time), The Living Desert, 47900 Portola Avenue, Palm Desert, 

California 92260, 760-346-5694. 


Current and Past Professional Affiliations 

American Society of Mammalogists 
Bureau of Land Management Colorado Desert Advisory Committee 
California Botanical Society 
California Native Plant Society 
Ecological Society of America 
Herpetologists League 
International Palm Society 
Joshua Tree National Park Association, Board Member 
Southern California Academy of Sciences 
Southern California Botanists 
Southwestern Naturalists' Society 
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Written by James W. Cornett 

2010 
Wildlife of The Southwest Desert, third edition. Nature Trails Press, Palm Springs, California. 

Indian Uses of Desert Plant,  third edition. Nature Trails Press, Palm Springs, California. 

2009 
Desert Palm Oasis: A Comprehensive Guide, Nature Trails Press, Palm Springs, California. 

Population Dynamics of the Joshua Tree (Yucca brevifolia): Twenty Year Analysis, Upper Covington Flat, Joshua 
Tree National Park. CALIFORNIA STATE UNIVERSITY, DESERT STUDIES CONSORTIUM, Abstracts from 
the 2009 Desert Symposium. 

2008 
Dispersal Agents of Desert Fan Palm Seeds, CALIFORNIA STATE UNIVERSITY, DESERT STUDIES  
CONSORTIUM, Abstracts from the 2008 Desert Symposium 
. 
Ecology of Desert Palm Oases. In Ecology of Desert Springs, University of Arizona Press, Tucson, Arizona. 

Wonders of The Coachella Valley, Nature Trails Press, Palm Springs, California. 

2007 
Do Roadrunners Hibernate? Saguaro National Park, Rincon Mountain District, Science Symposium, page 5. 

Coachella Valley Wildflowers. Nature Trails Press, Palm Springs, California. 

The Desert Tortoise: Answers To Frequent Questions. Nature Trails Press, Palm Springs, California 

2006 
Rapid Demise of Giant Joshua Trees, CALIFORNIA STATE UNIVERSITY, DESERT STUDIES CONSORTIUM, 
Abstracts from the 2006 Desert Symposium. 

2005 
Berdoo Canyon. DESERT MAGAZINE 4(3): 38-42. 

2004 
Desert Lizards, Nature Trails Press, Palm Springs, California. 

Palm Canyon, DESERT MAGAZINE 3(9): 28-31 

2003 
Venomous Animals of The California Deserts, Palm Springs Desert Museum, Palm Springs, California. 

2002 
The Last Two Million Years, Palm Springs Desert Museum, Palm Springs, California. 

Desert Snakes. Nature Trails Press, Palm Springs, California. 
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2001 
How Indians Used Desert Plants. Nature Trails Press, California. 

The Roadrunner. Nature Trails Press, Palm Springs, California. 

2000 
Desert Volcanoes. Palm Springs Desert Museum, Palm Springs, California. 


Unusual foraging strategy by the greater roadrunner. WESTERN BIRDS 31(1):61-62. 


2000 
Saguaro: Questions and Answers. Nature Trails Press, Palm Springs, California. 

The Joshua tree as a water source for woodrats. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION 
QUARTERLY 47(2):75-76. 

1999 
The Joshua Tree. Nature Trails Press, Palm Springs, California. 


The Greater Roadrunner. The Desert Protective Council, Educational Bulletin #99-3. 


Roadrunner attack on juvenile desert tortoise. SAN BERNARINO COUNTY MUSEUM ASSOCIATION 

QUARTERLY 46(2):57-58. 


Indians and Desert Animals. Nature Trails Press, Palm Springs, California. 


1998 
Does the greater roadrunner hibernate? SAN BERNARDINO COUNTY MUSEUM ASSOCIATION 

QUARTERLY 45(2):103.
 

The California deserts: today and yesterday. Palm Springs Desert Museum, Palm Springs, California. 


Rattlesnakes: answers to frequently asked questions. Nature Trails Press, Palm Springs, California. 


1997 
The desert fan palm. In California’s wild gardens. California Native Plant Society, Sacramento, California. 

Giant Joshua trees. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION QUARTERLY 44(1):30-31. 

The Sonoran Desert: a brief natural history. Palm Springs Desert Museum, Palm Springs, California. 

Naturalized populations of the desert fan palm, Washingtonia filifera, in Death Valley National Park. San 
Bernardino County Museum Association Quarterly 44(2):103-106. 

1996 
Death Valley National Park: Answers To Frequently Asked Questions. Palm Springs Desert Museum, Palm Springs, 
California. 


Impacts of rodents on desert fan palm oases. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION 

QUARTERLY 43(3):48-49. 


Death Valley National Park (revised). Death Valley Natural History Association, Death Valley, California. 

Rattlesnakes of The California Deserts. Palm Springs Desert Museum, Palm Springs, California. 
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1995 
Indian Uses of Desert Plants. Palm Springs Desert Museum, Palm Springs, California. 


Death Valley National Park. Death Valley Natural History Association, Death Valley, California. 


The Joshua Tree. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION QUARTERLY 42(3):65-67. 


Nurse plant associations of the Joshua tree, Yucca brevifolia.  SAN BERNARDINO COUNTY MUSEUM 

QUARTERLY 42(2):30. 


1994 
Coachella Valley fringe-toed lizard in Life On The Edge.  With B. C. Bolster, R. W. Hansen, A. Muth and J. 

Rorabaugh.  Biosystems Analysis, Santa Cruz, California. 


The Black Widow. Palm Springs Desert Museum, Palm Springs, California. 


The Saguaro Cactus. Natural Science Publication #1-94, Palm Springs Desert Museum, Palm Springs, California. 


Fire response of the Joshua tree, Yucca brevifolia. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION 

SPECIAL PUBLICATION 41(3):21. 


1993 
The Scorpion. INDIAN WELLS MAGAZINE 2(1):59-60. 


Rattlesnakes. INDIAN WELLS MAGAZINE 2(2):55-56. 


Factors determining the occurrence of the desert fan palm, Washingtonia filifera. SAN BERNARDINO COUNTY
 
MUSEUM ASSOCIATION SPECIAL PUBLICATION 93(1):37-38. 


1992 
The magnificent bighorn. INDIAN WELLS MAGAZINE 1(4):49-50. 


The house finch. INDIAN WELLS MAGAZINE 1(3):69-70. 


Scorpions!  NATURAL SCIENCE PUBLICATION 12-92, Palm Springs Desert Museum, Palm Springs, California. 


The coyote. INDIAN WELLS MAGAZINE 1(2):47-48. 


The roadrunner. INDIAN WELLS MAGAZINE 1(1):34-36 


1991 
Population Dynamics of The Palm, Washingtonia filifera, and Global Warming.  SAN BERNARDINO COUNTY 
MUSEUM QUARTERLY 38(2):46-47. 

Vertebrate Dispersal Agents of The Desert Fan Palm, Washingtonia filifera.  Abstracts: Symposium on The 
Scientific Value of The Desert, page 8. Anza-Borrego Desert State Park. 

1990 
The Joshua Tree, NATURAL SCIENCE PUBLICATION 4-90, Palm Springs Desert Museum, Palm Springs, 
California. 

1989 
Desert Palm Oasis, Palm Springs Desert Museum, Palm Springs, California. 


The Joshua Tree. EDUCATIONAL BULLETIN #89-1, Desert Protective Council. 
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The Desert Fan Palm: Not A Relict.  SAN BERNARDINO COUNTY MUSEUM QUARTERLY 36(2):56-58. 


The Naming and Discovery of The Desert Fan Palm.  ENVIRONMENT SOUTHWEST #524: 17-19. 


Recent Human Dispersal of Washingtonia filifera. BULLETIN OF THE SOUTHERN CALIFORNIA ACADEMY 

OF SCIENCES 88(1). 


Another New Locality for the Desert Fan Palm in California.  CROSSOSOMA 15(2):1-4. 


The Impact of Rodents on Desert Fan Palm (Washingtonia filifera) Populations.  Abstracts: Symposium on the 

Scientific Value of the Desert, p. 5.  Educational Bulletin #89-1sp, Desert Protective Council Publications, Spring 
Valley, California. 

1988 
The Occurrence of the Desert Fan Palm, Washingtonia filifera, in Southern Nevada.  DESERT PLANTS 
8(4):169-171. 

1987 
A Giant Boring Beetle.  ENVIRONMENT SOUTHWEST #518:21-24. 

California Desert Palm Oases.  In: Adventuring in the California Desert, Sierra Club Books, San Francisco, 

California. 


Naturalized Populations of The Desert Fan Palm, Washingtonia filifera, in Death Valley National Monument.  In: 

Plant Biology of Eastern California, C. A. Hall, Jr., and V. Doyle-Jones, eds. White Mountain Research Station, 

University of California at Los Angeles, pp.167-174. 


Wildlife of The North America Deserts.  Nature Trails Press, Palm Springs, California. 


Desert Plants and Wildflowers. PALM SPRINGS LIFE 29(7):99-103. 


Indians and The Desert Fan Palm. MASTERKEY 60(4):12-17.
 

Three Palm Species at Catavina. PRINCIPES 31(1):12-13. 


Record of Gila Woodpecker Nesting in Northern Baja California. WESTERN BIRDS 17:139-140. 


Cold Tolerance In Washingtonia filifera. MADRONO 34:57-62. 


Status of Desert Fan Palm Populations in The Sonoran and Mojave Deserts.  Abstracts: Symposium on the Scientific 

Value of the Desert, p. 10.  Educational Bulletin #87-1Sp, Desert Protective Council, Spring Valley, California. 


1986 
The Distribution of Washingtonia robusta in Southern California.  BULLETIN OF THE SOUTHERN 

CALIFORNIA ACADEMY OF SCIENCES 85:56-57. 


A New Locality For Desert Fan Palms In California.  DESERT PLANTS 7:164. 


Spineless Petioles In Washingtonia filifera (Arecaceae).  MADRONO 33:76-78. 


The Largest Desert Fan Palm Oases.  PRINCIPES 30(2):82-84. 


Increased Spadix Production In Recently Burned Washingtonia filifera. SOUTHWESTERN NATURALIST 

31:552-553. 


Arthropod Visitors At Washingtonia filifera (Wendl) Flowers. PAN-PACIFIC ENTOMOLOGIST 62(3):224-225. 
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Death Valley National Park. Death Valley Natural History Association, Death Valley, California. 

The Common Name of Washingtonia filifera.  PRINCIPES 30(4):153-155. 
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Germination of Washingtonia filifera Seeds Eaten by Coyotes.  PRINCIPES 29(1):19. 


Reading The Palms.  NATURAL HISTORY 94(10):64-73. 


Atacama: Desert of Chile and Peru. Palm Springs Desert Museum, Palm Springs. 


Notes on the Use of Spadices of Washingtonia filifera (Wendl) by Xylocopa californica (Cresson) (Hymenoptera: 

Apoidea). THE PAN-PACIFIC ENTOMOLOGIST 61(3):251-252. 


The Desert Fan Palm Oasis. PALM SPRINGS LIFE 28(1):267-269. 


The Desert Palm Oasis. Educational Bulletin #84-1, Desert Protective Council. 


Coachella Valley's Thousand Palms. THE NATURE CONSERVANCY NEWS 34(5):18-21. 


Cactus Country. PALM SPRINGS LIFE 27(1):326-328, 472. 


Desert Holly. PALM SPRINGS LIFE 30(4):12-14. 
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A Checklist of Amphibians and Reptiles of The San Jacinto Mountains. Natural Science Publication 2-83, Palm 
Springs Desert Museum.
 

A Checklist of Breeding Birds of The San Jacinto Mountains. Natural Science Publication 1-83, Palm Springs
 
Desert Museum. 


A Checklist of The Mammals of The San Jacinto Mountains. Natural Science Publication 3-83, Palm Springs Desert 

Museum.  


Early Nesting of The Roadrunner, Geococcyx californianus, in California. AMERICAN BIRDS 37(2):236. 


Mistletoe. PALM SPRINGS LIFE 26(4):54-56. 
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Batrachoseps major (Amphibia: Caudata, Plethodontidae) From The Colorado Desert.  BULLETIN OF THE 

SOUTHERN CALIFORNIA ACADEMY OF SCIENCES 80(2):95-96. 


Interbreeding Between Uma inornata and Uma notata. SOUTHWESTERN NATURALIST 27(2):223. 

Food Habits: Masticophis lateralis. HERPETOLOGICAL REVIEW 13(3):96. 


Wildlife of The Western Mountains. Nature Trails Press, Palm Springs, California. 


A Checklist of Breeding Birds of The Colorado Desert. Natural Science Publication 1-82, Palm Springs Desert 

Museum.  


A Checklist of Reptiles and Amphibians of The Colorado Desert. Natural Science Publication 2-82, Palm Springs 
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1980 
A Possible Parasitic Lepidopteran.  JOURNAL OF PARASITOLOGY 66:149. 


Coachella Valley Nature Guide. Nature Trails Press, Palm Springs. 
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The Pika.  DESERT MAGAZINE 38(7):36-38. 
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ISWAPE ITechnical Consultation, Data Analysis and 
Litigation Support for the Environment 

July I , 2010 

Jason W. Holder 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 

3 110 Main Street, Suite 205 
Santa Monica, California 90405 

Fax: (949) 717-0069 

Matt Hagemann 
Tel: (949) 887-901 3 

Email : mhagemann@swape.com 

Subject: Comments on the Palen Solar Power Project -- Draft Environmental Impact 
Statement 

Dear Mr. Holder: 

Per your request, I have reviewed the Staff AssessmentlDraft Environmental Impact Statement 
(hereinafter the SAIDElS) for the Palen Solar Power Project (hereinafter the "PSPP") which 
would be located on public lands managed by the Bureau of Land Management (hereinafter the 
"BLM"). My review focuses on the Hazardous Materials, Waste Management and Worker 
Safety analyses of the SAIDEIS. 

My qualifications to perform this review include over 25 years of experience in the assessment, 
cleanup, and regulation of hazardous waste. A summary of my education and experience is 
attached to this testimony as Attachment 1. My comments on the SAIDEIS, as follow, are based 
on my review of the SAIDEIS and my own investigations and analysis. 

I. Introduction 

I have been working for the California Unions for Reliable Energy ("CURE") as a consultant on 
the Application for Certification ("AFC") for the Palen Solar Power Project ("Project" or 
"PSPP") since the data adequacy phase. I have reviewed numerous documents and have 
conducted my own investigations and analyses regarding the Project's potential environmental 
and health and safety impacts. I have found that the SAIDEIS fails to adequately predict the 
severity of spills of hazardous materials and fails to provide for adequate response and 
monitoring of the spilled material and the chemical degradation products. The SAIDEIS also 
fails to plan for an adequate evaluation ofpotential unexploded ordnance at the project site. 
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II. Failure to Estimate Annual and Reasonably Foreseeable Spill Volumes 

The Project proposes to use parabolic mirror solar trough technology.  The SA/DEIS states that 
PSPP would circulate 1,300,000 gallons of Therminol VP-1 heat transfer fluid (HTF) through a 
piping system to generate high pressure steam.1  This is the same technology and the same HTF 
used at the Luz Solar Energy Generating Stations (SEGS) III through IX facilities Kramer 
Junction, California.2 

Past HTF spills at the SEGS facilities have generated significant quantities of contaminated soil 
and the generation of liquid waste.  For example, a July 27, 2007 HTF spill of 30,000 gallons 
(more than the capacity of a backyard swimming pool) resulted in the offsite transport of 6,408 
cubic yards of impacted soil for disposal (Attachment 2).  Numerous other large spills have 
occurred at the SEGS facilities.  

The SA/DEIS does require, in Condition of Certification HAZ-4, the use of isolation valves to 
limit the volume of a spill of HTF to 600 gallons.3  However, no drawings or design 
specifications are included in the SA/DEIS to evaluate if this requirement is attainable. 

The SA/DEIS states that PSPP will include a land treatment unit (LTU) to bioremediate or land 
farm soil contaminated from releases of HTF.4  The SA/DEIS estimates that 1,500 cubic yards of 
HTF-contaminated soil would be sent each year to the LTU.5  The SA/DEIS does not state the 
capacity of the LTU nor is the capacity of the LTU stated in supporting documents, including the 
Application for Certification.   

The SA/DEIS provides no analysis to support the estimate that no more than 1,500 cubic yards 
of HTF-contaminated soil would need to be treated per year in the LTU.  Additionally, no 
attempt is made in the SA/DEIS or supporting documentation to quantify a reasonably 
foreseeable maximum spill volume and to identify measures that would be taken to respond to 
such a spill, including testing, transport, and disposal of the contaminated soil and of the spilled 
HTF in excess of the capacity of the LTU. 

Failure to substantiate the annual estimate of HTF-contaminated soil and to identify a worst-case 
scenario is a significant shortcoming of the SA/DEIS. Large spills, on the order of tens of 
thousands of gallons as documented at SEGS may also occur at PSPP and could overwhelm the 
capacity of the LTU that is proposed to treat contaminated soil.  For example, two past spills at 
SEGS generated large volumes of contaminated soil: a May 1999 spill of 21,000 gallons which 
generated 2,000 cubic yards of HTF-contaminated soil and the July 2007 spill of 30,000 gallons 
which generated more than 6,500 cubic yards of HTF-contaminated soil (Attachment 2). 

Spills of HTF are likely to generate significant amounts of hazardous waste at PSPP, potentially 
in excess of the capacity of the LTU, as evidenced by records of spills at the analogous SEGS 

1 SA/DEIS, p. B.2-34 
2 http://en.wikipedia.org/wiki/Solar Energy Generating Systems 
3 SA/DEIS, p. C.4-22 
4 Id. at p. B.1-7 
5 Id. at p. C.13-16 
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facilities. The SA/DEIS makes no provisions for treatment or offsite disposal of contaminated 
soils that would exceed the LTU capacity.  The SA/DEIS states only that 10 cubic yards of 

cont.contaminated soil per year would require offsite disposal as hazardous waste.6 

A revised SA/DEIS must be prepared to state the capacity of the LTU and to substantiate the 
annual estimates of HTF-contaminated soil that could be effectively treated in the LTU.  A 
revised SA/DEIS must be prepared to identify reasonably foreseeable scenarios that would 
estimate maximum spill volumes of HTF and the amount of contaminated soil that would be 
generated by such spills.  

III. 	 Conditions of Certification are Inadequate to Mitigate Spills of Heat Transfer 
Fluid 

The SA/DEIS defers the establishment of a concentration for HTF-contaminated soils that would 
define whether the waste is hazardous or non-hazardous.  Condition of Certification WASTE-9 
states: 

The project owner shall submit to the Compliance Project Manager (CPM), BLM 
Authorized Office (AO) and Department of Toxic Substances Control (DTSC) for 
approval the applicant's assessment of whether the HTF contaminated soil is considered 
hazardous or non-hazardous under state regulations.  HTF-contaminated soil that exceeds 
the hazardous waste levels must be disposed of in accordance with California Health and 
Safety Code (HSC) Section 25203.  HTF-contaminated soil that does not exceed the 
hazardous waste levels may be discharged into the land treatment unit (LTU).7 

Because the concentration that would define whether HTF-contaminated soil is hazardous has 
yet to be established, the impact of such spills on the environment and the necessary response to 
such spills cannot be predicted at this time.  The SA/DEIS must be revised to specifically define 
the concentration of HTF contamination that would result in hazardous waste.  Condition of 
Certification WASTE-10, as proposed in the SA/DEIS, states: 

The project owner shall ensure that all accidental spills or unauthorized releases of 
hazardous substances, hazardous materials, and hazardous waste are documented and 
remediated, and that wastes generated from accidental spills and unauthorized releases 
are properly managed and disposed of in accordance with all applicable federal, state, and 
local requirements.8 

WASTE-10 is inadequate because the concentration that would establish whether a spill is 
hazardous has not been established.  Because the concentration of hazardous waste has not been 
established, appropriate spill response cannot be specified in the SA/DEIS. A condition of 
certification should be included in a revised SA/DEIS to establish the concentration at which 
point soils contaminated with HTF would be considered hazardous.  Without a hazardous waste 
criterion for HTF in soils, impacts cannot be adequately predicted, and response plans cannot be 

6 Id. at p. C.13-17 
7 Id. at p. C.13-32 
8 Id. at p. C.13-33 
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formulated to address spills.  Without this information, it is impossible to find that the potential 
impacts caused by HTF spills will be mitigated to less-than-significant levels. 

IV. Plans for Field Response to HTF Spills are Inadequate 

A condition of certification must be prepared to identify specific measures to respond to spills of 
HTF, including field testing, staging of contaminated soils, and measures to address liquid HTF 
wastes that can be reasonably anticipated on the basis of experience at the SEGS facilities.  The 
SA/DEIS states only that cleanup and temporary staging of HTF contaminated soils shall be 
conducted in accordance with a plan, an Operation Waste Management Plan, prepared as a 
requirement of Condition of Certification of WASTE-8.9  The Plan is to include: 

a detailed description of all operation and maintenance waste streams, including 
projections of amounts to be generated, frequency of generation, and waste hazard 
classifications; management methods to be used for each waste stream, including 
temporary on-site storage, housekeeping and best management practices to be employed, 
treatment methods and companies providing treatment services, waste testing methods to 
ensure correct classification, methods of transportation, disposal requirements and sites, 
and recycling and waste minimization/source reduction plans; information and summary 
records of conversations with the local Certified Unified Program Agency and the 
Department of Toxic Substances Control regarding any waste management requirements 
necessary for project activities. Copies of all required waste management permits, 
notices, and/or authorizations shall be included in the plan and updated as necessary; a 
detailed description of how facility wastes will be managed and any contingency plans to 
be employed, in the event of an unplanned closure or planned temporary facility closure; 
and a detailed description of how facility wastes will be managed and disposed upon 
closure of the facility. 

WASTE-8, by simply requiring a plan, in insufficient in anticipating adequate response to HTF 
spills which include free liquids.  At ambient temperatures, the HTF is of a liquid consistency at 
temperatures above 54 degrees Fahrenheit.10  As at the SEGS facilities, when spilled, the HTF 
will form wax-like piles of free standing liquids on the ground surface.11  The piles are scooped 
up or are vacuumed in cleanup efforts documented at the SEGS facilities.  The SA/DEIS makes 
no provisions for the management of the free standing liquids following a spill.  

Additionally, the SA/DEIS makes no provisions for sampling HTF-contaminated soil at the point 
of the spill origin.  The SA/DEIS states only that cleanup and temporary staging of HTF-
contaminated soils shall be conducted in accordance with the approved Operation Waste 
Management Plan required in Condition of Certification of WASTE-8.12  The SA/DEIS does not 
specifically provide for the handling of contaminated soil or contaminated HTF product which 
may be considered a hazardous waste at the point of the spill's origin.  Further, movement of 
contaminated soil without testing prior to placement in the LTU may result in transport and 

9 Id. at C.13-32 
10 Id. at p. C.4-7 
11 See Attachment 2 
12 SA/DEIS, p. C.13-33 
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placement of hazardous waste which is prohibited by state law, as discussed further in section 
VIII below.  

As noted above, the Operation Waste Management Plan is to be prepared in the future and is thus 
not included in the SA/DEIS or other supporting materials; therefore, the adequacy of the 
response plans for HTF spills cannot be evaluated.  The Operation Waste Management Plan, to 
include a corrective action plan for cleanup of spills of HTF-contaminated soils, should be 
prepared for evaluation in a revised SA/DEIS.  The Operation Waste Management Plan should 
identify a numeric cleanup standard for HTF-contaminated soils to ensure the adequacy of 
cleanup in protecting human health and the environment at the point of spill origin.  The plan 
should also include sampling procedures, cleanup goals, and methods for long term monitoring.  

V. 	 The Presence of Benzene as an HTF Degradation Product in Vapor and Soil 
May Put Workers and the Environment at Risk 

Benzene is identified as a degradation product of Therminol VP-1.13   However, benzene is not 
identified in the SA/DEIS as a potential soil and groundwater contaminant and, because of this 
oversight and lack of mitigation, workers and the environment may be at risk from releases of 
HTF to soil. 

The SA/DEIS states that because of the viscous and insoluble nature of HTF, it is not likely to 
mobilize from the soil downwards to the water table.14  While major components of HTF may be 
relatively immobile, benzene is mobile in the subsurface and may therefore contaminate 
underlying soil and groundwater.  The SA/DEIS fails to consider benzene as a degradation 
product of the HTF in the subsurface and therefore fails to consider benzene as a potential soil 
and groundwater contaminant. 

The SA/DEIS also fails to consider potential health impact from benzene exposure to workers 
who respond to HTF spills.  Personnel who respond may be exposed to benzene vapors from the 
spilled HTF and from vapors that originate from HTF-contaminated soil, both at the spill origin 
and in the LTU.  Additionally, workers may be exposed to benzene through dermal contact with 
the HTF. 

Benzene is a known human carcinogen.15  Without proper precautions and protective equipment, 
including respirators and appropriate gloves and clothing, workers who respond to the spills may 
be exposed to benzene while breathing the vapor or when touching contaminated soil.  
Additionally, workers who tend to the HTF-impacted soil in the LTU may be at risk from 
inhalation of vapors and from dermal contact without precautions.  

Condition of Certification WORKER SAFETY-2 only requires plans to be prepared and 
submitted to the CPM, to include an Operation Injury and an Illness Prevention Plan Hazardous 
Materials Management Program.16  This condition improperly defers the formulation of effective 

13 Response to Data request DR-PH-176, p. PH-4 
14 SA/DEIS, p. B.2-41 
15 http://www.atsdr.cdc.gov/tfacts3.html 
16 SA/DEIS, p. C.14-30 
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mitigation that would protect worker safety from the hazards posed by HTF constituent elements, 
including benzene. 

Measures to ensure that HTF components and byproducts, including benzene, do not pose a risk 
to worker safety and the subsurface environment must be prepared and incorporated into the 
appropriate plans.  These plans must be included in a revised SA/DEIS to ensure an opportunity 
to review the adequacy of the protective measures.   

VI. Analytical Methodology for Testing HTF-Contaminated Soil is Inappropriate 

The SA/DEIS identifies EPA Method 8015 to be used in testing HTF-contaminated soil or 
another method to be reviewed and approved by regulatory agencies and the CPM.17  EPA 
Method 8015 is not an appropriate analytical testing methodology for the detection of benzene.18 
Given that benzene is a known HTF degradation product, a method to detect benzene should be 
specified in the SA/DEIS for the analysis of benzene in HTF-contaminated soil.  

At the proposed Abengoa solar thermal facility, the Lahontan RWQCB staff determined that 
EPA Method 8015 was not appropriate as the sole analytical method for Therminol VP-1.19  For 
soil testing at the LTU at Abengoa, the Lahonton RWQCB required analysis using EPA Method 
1625B for HTF and Method 8260 for volatile degradation products of HTF such as benzene and 
toluene. 

The main ingredients of Therminol VP-1, biphenyl and diphenyl oxide, are not considered to 
move readily through soil whereas benzene is known to move rapidly through soil.  Therefore, 
monitoring for the presence of benzene with EPA Method 8260 is critical to determine if a 
release has occurred from the LTU.  Appropriate analytical methodology must be incorporated 
into the SA/DEIS as a condition of certification.  

VII. 	 A Groundwater Monitoring Program has not been Prepared to Detect Releases 
from the LTU 

The SA/DEIS or supporting materials provide no information about a groundwater monitoring 
well network that will be needed to ensure that releases of HTF and related contaminants, 
including benzene are detected and addressed.  At other large solar projects undergoing licensing 
review by the CEC, groundwater monitoring well networks are detailed in a Report of Waste 
Discharge (ROWD), to be submitted to the Regional Water Quality Control Board.20  No 
ROWD has been submitted for the PSPP. 

Instead, the SA/DEIS states that a ROWD may be required by the Colorado River RWQCB and 
that PSPP will file the ROWD if required.21  Given that other projects included a ROWD, and 

17 Id. at p. C.13-33 
18 See for example http://www.caslab.com/EPA-Method-8015B/
19 http://www.energy.ca.gov/sitingcases/abengoa/documents/others/2010-02-
25 HTF Conditions From James Brathovde TN-55665.pdf
20 See CEC web site (http://www.energy.ca.gov/siting/solar/index.html) for ROWDs for the Beacon Energy Solar 
Project and the Genesis Solar Energy Project 
21 SA/DEIS, p. C.9-74 
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given the potential for groundwater contamination from HTF-contaminated soils in the LTU, a 
ROWD must be prepared and included in a revised SAIDElS. The ROWD must be submitted 6-231 
for concurrent review by the R WQCB to ensure that monitoring provisions are adequate for the cont. 
protection of the underlying groundwater. 1

VIII. Plans for Staging HTF Spills may Violate the California Health and Safety Code 

The L TU will be used for the staging of soil that is contaminated by HTF spills. The SAIDElS 
states: 

The LTU will be constructed with a 2-foot-thick clay layer on the floor (underlain by 3­
feet of native soi l that has been compacted to 95% compaction) that will serve as a 
protective barrier to the downward movement of contaminants from the LTU. Moreover, 
should any contaminants escape the LTU, the water table is approximately 195 feet 
beneath the LTU. In summary, because of the viscosity ofHTF at ambient temperatures, 
the insolubility ofHTF, the depth of the water table, and the placement of protective 
berms around the LTU, it is expected that surface water and groundwater quality beneath 
the site will not be impacted by L TU operation. 22 

Section 25203 of the Califomia Health and Safety Code prohibits the disposal of hazardous 
waste except at a hazardous waste facility. "Disposal" means either of the following: 

(I) The di scharge , deposit, injection, dumping, spilling, leaking, or placing of any waste 
so that the waste or any constituent of the waste is or may be emitted into the air or 
di scharged into or on any land or waters, including ground waters, or may otherwise enter 
the environment. 
(2) The abandonment of any waste. (Health and Safety Code §25 113(a).) 

Ifa leak occurs, section 25123.3 of the California Health and Safety Code sets forth the 
requirements for temporarily staging waste. Temporary waste staging is appropriate for 
hazardous waste only if, among other criteria: 

• 	 the hazardous waste being accumulated does not contain free liquids; 
• 	 the hazardous waste is accumulated on an impermeable surface, such as high density 


polyethylene (HDPE) of at least 20 mills that is supported by a foundation, or high 

density polyethylene of at least 60 mills that is not supported by a foundation, among 

other requirements. 


If any of the requirements are not met, then the Project must be regulated as a hazardous waste 
storage facility under Health and Safety Code Section 25200 et seq. 

The staging area of the Project' s L TU as described in the SAIDEIS does not meet the 
requirements for a temporary staging area under Section 25123.3(a)(2) of the Health and Safety 
Code for two reasons. First, the hazardous waste being accumulated would likely contain free 
liquids. Spills ofHTF will generate free liquids at temperatures above approximately 54 degrees 

22 Jd. at p. C.9-45 
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Fahrenheit. The SAIDEIS makes no mention ofliquid wastes that will be generated when HTF 
is spilled. Second, contaminated soi l would not be "accumulated on an impermeable surface, 
such as high density polyethylene (HDPE) of at least 20 mills that is supported by a foundation, 
or high density polyethylene of at least 60 mills that is not supported by a foundation." The 
SAIDElS states only that the LTU will be underlain by a clay layer that will serve as a protective 
barrier to the downward movement of contaminants from the LTD. 

The SAIDEIS must incorporate as conditions of certification all measures necessary for 
compliance with all cited sections of the California Health and Safety Code, including preventing 
waste from containing free liquids and the use of an impermeable surface in the LTD. 

IX. A UXO Survey Should be Conducted Under Regulatory Oversight 

The SAIDEIS states that PSPP is near Palen Pass which was the site of some of the largest mock 
battles in the California-Arizona Maneuver Area during WW n23 Live-fire training occurred in 
camps and facilities in the area and land mines and other unexploded ordnance have been found 
in the former camps. Because of the proximity of the PSPP site to Palen Pass and the camps, the 
applicant plans to conduct pre-construction UXO surveys with qualified technicians (that meet 
Department of Defense requirements) and employ UXO experts during ground di sturbances in 
areas that may contain UXO. The applicant also provided an outline for a UXO recognition 
training program in its response to staff data request WM-280. Accordingly, staff proposes 
Condition of Certification W ASTE-I, which would formalize UXO training, investigation, 
removal, and disposal24 

In addition to the proximity of the PSPP site to Palen Pass, the site is in close proximity to an 
area identified as a "gunnery range" on a map of the Desert Training Center/California Maneuver 
Area (Figure included as Attachment 3 is excerpted below - PSPP is depicted in orange). 

Figure I: Map of "Gunnery Range , CDC AAB" and the approximate location of PSPP 

Additionally, a WWII-era map of the CAMA shows a feature , labeled No. 29, to be located in 
the vicinity or beneath the Project right of way (Figure included as Attachment 4 is excewted 
below). The feature is identified as the Headquarters of the Army Ground Forces, 19432 

23 Jd. at p. C.13-IO 
24Jd. atp, C. 13-IO 
25 The Desert Training Center/California Maneuver Area, 1942 - 1944, Volume 2, Historical and 
Archeological Contexts for the Arizona Desert. p.38, Prepared for the Bureau of Land Management 
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Figure 2: Headquarters, Army Ground Forces and the approximate location of PSPP
�

Given the intensity of the military maneuvers in the general vicinity of PSPP, the SA/DEIS must 
include a  c ondition of  c ertification t hat w ould r equire a  U XO s urvey to be  c onducted for t he 
project right of way and transmission line right of way under the oversight of the Department of 
Toxics S ubstances C ontrol, t he a gency r esponsible f or m ilitary s ite c leanup i n t he S tate o f 
California. Without such regulatory oversight, the UXO survey may not be adequate to ensure 
construction worker safety. 

Sincerely, 

Matt Hagemann, P.G.
�

under contract with the U.S. Army Corps of Engineers, Statistical Research Inc., September 2008 
(available at http://www.sricrm.com/publications/tech.html) 
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2503 Eastbluff Dr. 
 Suite 206 

Newport Beach,  California92660  
Tel: (949) 887-9013 
Fax: (949) 717-0069 

Email: mhagemann@swape.com 

Matthew F. Hagemann, P.G. 
Geologic and Hydrogeologic Characterization 

Investigation and Remediation Strategies 
Regulatory Compliance 

CEQA Review 
Expert Witness 

Education: 
M.S. Degree, Geology, California State University Los Angeles, Los Angeles, CA, 1984. 
B.A. Degree, Geology, Humboldt State University, Arcata, CA, 1982. 

Professional Certification: 
California Professional Geologist, License Number 8571.  

Professional Experience:  
Matt has 25 years of experience in environmental policy, assessment and remediation. He spent nine 
years with the U.S. EPA in the RCRA and Superfund programs and served as EPA’s Senior Science Policy 
Advisor in the Western Regional Office where he identified emerging threats to groundwater from 
perchlorate and MTBE.  While with EPA, Matt also served as a Senior Hydrogeologist in the oversight of 
the assessment of seven major military facilities undergoing base closure.  He led numerous enforcement 
actions under provisions of the Resource Conservation and Recovery Act (RCRA) while also working 
with permit holders to improve hydrogeologic characterization and water quality monitoring.   

Matt has worked closely with U.S. EPA legal counsel and the technical staff of several states in the 
application and enforcement of RCRA, Safe Drinking Water Act and Clean Water Act regulations. Matt 
has trained the technical staff in the States of California, Hawaii, Nevada, Arizona and the Territory of 
Guam in the conduct of investigations, groundwater fundamentals, and sampling techniques. 

Positions Matt has held include: 
•	 Founding Partner, Soil/Water/Air Protection Enterprise (SWAPE) (2003 – present); 
•	 Senior Environmental Analyst, Komex H2O Science, Inc (2000 -- 2003); 
•	 Executive Director, Orange Coast Watch (2001 – 2004); 
•	 Senior Science Policy Advisor and Hydrogeologist, U.S. Environmental Protection Agency (1989– 

1998); 
•	 Hydrogeologist, National Park Service, Water Resources Division (1998 – 2000); 

K-184 
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•	 Adjunct Faculty Member, San Francisco State University, Department of Geosciences (1993 – 
1998); 

•	 Instructor, College of Marin, Department of Science (1990 – 1995); 
•	 Geologist, U.S. Forest Service (1986 – 1998); and 
•	 Geologist, Dames & Moore (1984 – 1986). 

Senior Regulatory and Litigation Support Analyst: 
With SWAPE, Matt’s responsibilities have included: 

•	 Manager of a project to evaluate numerous formerly used military sites in the western U.S. 
•	 Manager of a project to provide technical assistance to a comunity adjacent to a former Naval 

shipyard under a grant from the U.S. EPA.  
•	 Lead analyst in the review of numerous environmental impact reports under CEQA that identify 

significant issues with regard to hazardous waste, water resources, water quality, air quality, 
greenhouse gas emissions and geologic hazards.  

•	 Lead analyst in the review of environmental issues in license applications for large solar power 
plants before the California Energy Commission. 

•	 Stormwater analysis, sampling and best management practice evaluation at industrial facilities. 
•	 Technical assistance and litigation support for vapor intrusion concerns. 
•	 Manager of a comprehensive evaluation of potential sources of perchlorate contamination in 

Southern California drinking water wells. 
•	 Manager and designated expert for litigation support under provisions of Proposition 65 in the 

review of releases of gasoline to sources drinking water at major refineries and hundreds of gas 
stations throughout California. 

•	 Expert witness on two cases involving MTBE litigation. 
•	 Expert witness and litigation support on the impact of air toxins and hazards at a school. 
•	 Expert witness in litigation at a former plywood plant. 

With Komex H2O Science Inc., Matt’s duties included the following: 
•	 Senior author of a report on the extent of perchlorate contamination that was used in testimony 

by the former U.S. EPA Administrator and General Counsel. 
•	 Senior researcher in the development of a comprehensive, electronically interactive chronology of 

MTBE use, research, and regulation. 
•	 Senior researcher in the development of a comprehensive, electronically interactive chronology of 

perchlorate use, research, and regulation. 
•	 Senior researcher in a study that estimates nationwide costs for MTBE remediation and drinking 

water treatment, results of which were published in newspapers nationwide and in testimony 
against provisions of an energy bill that would limit liability for oil companies. 

•	 Research to support litigation to restore drinking water supplies that have been contaminated by 
MTBE in California and New York. 

•	 Expert witness testimony in a case of oil production-related contamination in Mississippi. 
•	 Lead author for a multi-volume remedial investigation report for an operating school in Los 

Angeles that met strict regulatory requirements and rigorous deadlines. 
•	 Development of strategic approaches for cleanup of contaminated sites in consultation with 

clients and regulators. 

Executive Director: 
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As Executive Director with Orange Coast Watch, Matt led efforts to restore water quality at Orange 
County beaches from multiple sources of contamination including urban runoff and the discharge of 
wastewater.  In reporting to a Board of Directors that included representatives from leading Orange 
County universities and businesses, Matt prepared issue papers in the areas of treatment and disinfection 
of wastewater and control of the dischrge of grease to sewer systems.  Matt actively participated in the 
development of countywide water quality permits for the control of urban runoff and permits for the 
discharge of wastewater.  Matt worked with other nonprofits to protect and restore water quality, 
including Surfrider, Natural Resources Defense Council and Orange County CoastKeeper as well as with 
business institutions including the Orange County Business Council. 

Hydrogeology: 
As a Senior Hydrogeologist with the U.S. Environmental Protection Agency, Matt led investigations to 
characterize and cleanup closing military bases, including Mare Island Naval Shipyard, Hunters Point 
Naval Shipyard, Treasure Island Naval Station, Alameda Naval Station, Moffett Field, Mather Army 
Airfield, and Sacramento Army Depot.  Specific activities were as follows: 

•	 Led efforts to model groundwater flow and contaminant transport, ensured adequacy of 
monitoring networks, and assessed cleanup alternatives for contaminated sediment, soil, and 
groundwater.  

•	 Initiated a regional program for evaluation of groundwater sampling practices and laboratory 
analysis at military bases. 

•	 Identified emerging issues, wrote technical guidance, and assisted in policy and regulation 
development through work on four national U.S. EPA workgroups, including the Superfund 
Groundwater Technical Forum and the Federal Facilities Forum. 

At the request of the State of Hawaii, Matt developed a methodology to determine the vulnerability of 
groundwater to contamination on the islands of Maui and Oahu. He used analytical models and a GIS to 
show zones of vulnerability, and the results were adopted and published by the State of Hawaii and 
County of Maui.  

As a hydrogeologist with the EPA Groundwater Protection Section, Matt worked with provisions of the 
Safe Drinking Water Act and NEPA to prevent drinking water contamination. Specific activities included 
the following: 

•	 Received an EPA Bronze Medal for his contribution to the development of national guidance for 
the protection of drinking water.  

•	 Managed the Sole Source Aquifer Program and protected the drinking water of two communities 
through designation under the Safe Drinking Water Act. He prepared geologic reports, 
conducted public hearings, and responded to public comments from residents who were very 
concerned about the impact of designation. 

•	 Reviewed a number of Environmental Impact Statements for planned major developments, 

including large hazardous and solid waste disposal facilities, mine reclamation, and water 

transfer.  


Matt served as a hydrogeologist with the RCRA Hazardous Waste program.  Duties were as follows: 
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•	 Supervised the hydrogeologic investigation of hazardous waste sites to determine compliance 
with Subtitle C requirements. 

•	 Reviewed and wrote "part B" permits for the disposal of hazardous waste. 
•	 Conducted RCRA Corrective Action investigations of waste sites and led inspections that formed 

the basis for significant enforcement actions that were developed in close coordination with U.S. 
EPA legal counsel. 

•	 Wrote contract specifications and supervised contractor's investigations of waste sites.  

With the National Park Service, Matt directed service-wide investigations of contaminant sources to 
prevent degradation of water quality, including the following tasks: 

•	 Applied pertinent laws and regulations including CERCLA, RCRA, NEPA, NRDA, and the Clean 
Water Act to control military, mining, and landfill contaminants. 

•	 Conducted watershed-scale investigations of contaminants at parks, including Yellowstone and 
Olympic National Park. 

•	 Identified high-levels of perchlorate in soil adjacent to a national park in New Mexico   
 
and advised park superintendent on appropriate response actions under CERCLA.   
 

•	 Served as a Park Service representative on the Interagency Perchlorate Steering Committee, a 
national workgroup. 

•	 Developed a program to conduct environmental compliance audits of all National Parks while 
serving on a national workgroup.  

•	 Co-authored two papers on the potential for water contamination from the operation of personal 
watercraft and snowmobiles, these papers serving as the basis for the development of nation­
wide policy on the use of these vehicles in National Parks. 

•	 Contributed to the Federal Multi-Agency Source Water Agreement under the Clean Water Action 
Plan. 

Policy: 
Served senior management as the Senior Science Policy Advisor with the U.S. Environmental Protection 
Agency, Region 9. Activities included the following: 

•	 Advised the Regional Administrator and senior management on emerging issues such as the 
potential for the gasoline additive MTBE and ammonium perchlorate to contaminate drinking 
water supplies.  

•	 Shaped EPA’s national response to these threats by serving on workgroups and by contributing 
to guidance, including the Office of Research and Development publication, Oxygenates in 
Water: Critical Information and Research Needs. 

•	 Improved the technical training of EPA's scientific and engineering staff. 
•	 Earned an EPA Bronze Medal for representing the region’s 300 scientists and engineers in 

negotiations with the Administrator and senior management to better integrate scientific  
principles into the policy-making process.  

•	 Established national protocol for the peer review of scientific documents.  

Geology: 
With the U.S. Forest Service, Matt led investigations to determine hillslope stability of areas proposed for 
timber harvest in the central Oregon Coast Range. Specific activities were as follows: 

•	 Mapped geology in the field, and used aerial photographic interpretation and mathematical 
models to determine slope stability. 
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•	 Coordinated his research with community members who were concerned with natural resource 
protection. 

•	 Characterized the geology of an aquifer that serves as the sole source of drinking water for the 
city of Medford, Oregon.  

As a consultant with Dames and Moore, Matt led geologic investigations of two contaminated sites (later 
listed on the Superfund NPL) in the Portland, Oregon, area and a large hazardous waste site in eastern 
Oregon. Duties included the following: 

•	 Supervised year-long effort for soil and groundwater sampling.  
•	 Conducted aquifer tests. 
•	 Investigated active faults beneath sites proposed for hazardous waste disposal. 

Teaching: 
From 1990 to 1998, Matt taught at least one course per semester at the community college and university 
levels: 

•	 At San Francisco State University, held an adjunct faculty position and taught courses in
 

environmental geology, oceanography (lab and lecture), hydrogeology, and groundwater   
 
contamination.   
 

•	 Served as a committee member for graduate and undergraduate students. 
•	 Taught courses in environmental geology and oceanography at the College of Marin. 

Invited Testimony, Reports, Papers and Presentations:   
 
Hagemann, M.F., 2008. Disclosure of Hazardous Waste Issues under CEQA.  Presentation to the Public
 

Environmental Law Conference, Eugene, Oregon.   
 

Hagemann, M.F., 2008. Disclosure of Hazardous Waste Issues under CEQA.  Invited presentation to U.S.  
 
EPA Region 9, San Francisco, California.  
 

Hagemann, M.F., 2005. Use of Electronic Databases in Environmental Regulation, Policy Making and  
 
Public Participation.  Brownfields 2005, Denver, Coloradao.  
 

Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water  
 
in Nevada and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust, Las  
 
Vegas, NV (served on conference organizing committee).  
 

Hagemann, M.F., 2004. Invited testimony to a California Senate committee hearing on air toxins at
 

schools in Southern California, Los Angeles.  
 

Brown, A., Farrow, J.,  Gray, A. and Hagemann, M., 2004. An Estimate of Costs to Address MTBE  
 
Releases from Underground Storage Tanks and the Resulting Impact to Drinking Water Wells.  
 
Presentation to the Ground Water and Environmental Law Conference, National Groundwater  
 
Association. 


Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water  
 
in Arizona and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust,  
 
Phoenix, AZ (served on conference organizing committee).  
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Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 
in the Southwestern U.S.  Invited presentation to a special committee meeting of the National Academy of 
Sciences, Irvine, CA. 

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River.  Invited presentation to a tribal 
EPA meeting, Pechanga, CA. 

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River.  Invited presentation to a 
meeting of tribal repesentatives, Parker, AZ. 

Hagemann, M.F., 2003. Impact of Perchlorate on the Colorado River and Associated Drinking Water 
Supplies.  Invited presentation to the Inter-Tribal Meeting, Torres Martinez Tribe. 

Hagemann, M.F., 2003. The Emergence of Perchlorate as a Widespread Drinking Water Contaminant.  
Invited presentation to the U.S. EPA Region 9. 

Hagemann, M.F., 2003. A Deductive Approach to the Assessment of Perchlorate Contamination.  Invited 
presentation to the California Assembly Natural Resources Committee. 

Hagemann, M.F., 2003. Perchlorate: A Cold War Legacy in Drinking Water.  Presentation to a meeting of 
the National Groundwater Association. 

Hagemann, M.F., 2002. From Tank to Tap: A Chronology of MTBE in Groundwater.  Presentation to a 
meeting of the National Groundwater Association. 

Hagemann, M.F., 2002. A Chronology of MTBE in Groundwater and an Estimate of Costs to Address 
Impacts to Groundwater.  Presentation to the annual meeting of the Society of Environmental Journalists. 

Hagemann, M.F., 2002. An Estimate of the Cost to Address MTBE Contamination in Groundwater  
(and Who Will Pay).  Presentation to a meeting of the National Groundwater Association. 

Hagemann, M.F., 2002. An Estimate of Costs to Address MTBE Releases from Underground Storage 
Tanks and the Resulting Impact to Drinking Water Wells.  Presentation to a meeting of the U.S. EPA and 
State Underground Storage Tank Program managers. 

Hagemann, M.F., 2001. From Tank to Tap: A Chronology of MTBE in Groundwater.  Unpublished 
report. 

Hagemann, M.F., 2001. Estimated Cleanup Cost for MTBE in Groundwater Used as Drinking Water. 
Unpublished report. 

Hagemann, M.F., 2001. Estimated Costs to Address MTBE Releases from Leaking Underground Storage 
Tanks.  Unpublished report. 

Hagemann, M.F., and VanMouwerik, M., 1999.  Potential Water Quality Concerns Related to 
Snowmobile Usage. Water Resources Division, National Park Service, Technical Report. 
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VanMouwerik, M. and Hagemann, M.F. 1999, Water Quality Concerns Related to Personal Watercraft  
 
Usage. Water Resources Division, National Park Service, Technical Report.   
 

Hagemann, M.F., 1999, Is Dilution the Solution to Pollution in National Parks? The George Wright
 

Society Biannual Meeting, Asheville, North Carolina.
 


Hagemann, M.F., 1997, The Potential for MTBE to Contaminate Groundwater. U.S. EPA Superfund  
 
Groundwater Technical Forum Annual Meeting, Las Vegas, Nevada.
 


Hagemann, M.F., and Gill, M., 1996, Impediments to Intrinsic Remediation, Moffett Field Naval Air   
 
Station, Conference on Intrinsic Remediation of Chlorinated Hydrocarbons, Salt Lake City.   
 

Hagemann, M.F., Fukunaga, G.L., 1996, The Vulnerability of Groundwater to Anthropogenic   
 
Contaminants on the Island of Maui, Hawaii. Hawaii Water Works Association Annual Meeting, Maui,   
 
October 1996.   
 

Hagemann, M. F., Fukanaga, G. L., 1996, Ranking Groundwater Vulnerability in Central Oahu,   
 
Hawaii. Proceedings, Geographic Information Systems in Environmental Resources Management, Air   
 
and Waste Management Association Publication VIP-61.
 


Hagemann, M.F., 1994. Groundwater Characterization and Cleanup at Closing Military Bases in 
 
California. Proceedings, California Groundwater Resources Association Meeting.   
 

Hagemann, M.F. and Sabol, M.A., 1993. Role of the U.S. EPA in the High Plains States Groundwater   
 
Recharge Demonstration Program. Proceedings, Sixth Biennial Symposium on the Artificial Recharge of   
 
Groundwater.   
 

Hagemann, M.F., 1993. U.S. EPA Policy on the Technical Impracticability of the Cleanup of DNAPL-  
 
contaminated Groundwater. California Groundwater Resources Association Meeting.   
 

Hagemann, M.F., 1992. Dense Nonaqueous Phase Liquid Contamination of Groundwater: An Ounce of   
 
Prevention... Proceedings, Association of Engineering Geologists Annual Meeting, v. 35.   
 

Other Experience: 
Selected as subject matter expert for the California Geologist licensing examination, 2009-2010. 
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OPERATING 

'-~~~~~ COMPANY 

Comment Letter 6 

411 00 hfghllHlY 3911 
boron, eollforrWl 931116-2109 

phone 180-162-111182 
fC1C8fmUe 180·762-111148 

w",w.kjc.oolar.com 

June 4, 1999 

Ms. Diane Ventura 
Lahontan Regional Water Quality Control Board 
15428 Civic Drive, Suite 100 
Victorville, CA 92392 

Re: Spill Report for 5122199 Incident 

Dear Ms. Ventura: 

Attached is a report of the spill, which occurred at SEGS III on May 22. If you have any 
questions, please contact me at your convenience. 

Sincerely, 

44~M6) 
David M.Rib 
Manager of Regulatory Affairs 

DRlpd 
DR99-0Q6 

Attachment 

cc: 	 Joe Koutsky I LRWQCB 
Steve Munro 1 CEC 
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SPILL REPORT 

Kramer Junction Company 

OPERATOI{, K)C Operating Company 

Boa,d o.-der #6-97-58, WOlD #68364550002 
(site and evaporation ponds) 

Board o.-der #6-95-102, WOlD #68368909005 
(biort!mediation) 

OAT£, May 22, 1999 

TIME: 11:30 a.m. 

SITE ADDRESS, 41100 Highway 395 

LOCATION, SEGS m solar field, northwest quadrant 

MATERIAL SPILLED: Heat Transfer Fluid (HTF), Biphenyl-Diphcnyl 
Oxide 

APPROXIMATE VOLUME SPILLED, Approximately 2},000 gallons where reJeased, 
at ~east 10,000 spilled to soil 

APPROXIMATE VOLUME 
OF CONTAMINATED SOIL: Approximately 2000 cubic yards 

CONTAMINATED SOIL DISPOSITION, Soil was removed and staged in the on-site 
bioremediation facility. The volume of the 
contaminated soil is beyond the current permit 
capacity of the bioremedlation (acility, so the 
soil will be sent to the TPS Technologies 
thermal lreabnent facility in Adelanto. 

LRWQCB CONTACT, Diane Ventura at 12:55 on 5/24/99. Follow-up 
message left for Ms. Ventura on 6/1/99 at 
12:50. 
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CIRCUMSTANCE OF SPILL: 
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The spill was caused by the failure of a 
"flexhose," whlch is the flexible connection 
between segments of the "Solar Collection 
Assemblies" (SCA) that allows each SCA to 
inclividually track the sun angle. This particular 
flexhose was at the end of a row where the local 
isolation valve is located, so it took longer to 
stop the leak by isolati ng a larger section of the 
solar field . There was a strong flow of HIF 
spilling onto the ground for about 15 minutes. 
There was a loss of approximately 21,000 
gallons of HrF from the system, approximately 
1,500 gallons of whlch was recovered from 
standing puddles. The HTF-contaminateci soil 
in the area to a depth ranging from a few inches 
to several feet deep. 

There is an ongOing program to replace the 
flexhoses wi th "balljoint" connections. This 
conversion is approximately 40% complete 
throughout the SEGS ill-VII site. The flexhoses 
are periodically inspected, and most failures 
can be detected as they usually leak for several 
days before failing completely. Some failures 
can OCCUr much more rapidly, as is thought to 
have happened in this case. 
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, SECOND SEMESTER AND ANNUAL 2007 
BIOREMEDIATION MONITORING REPORT 

LUZ SOLAR PARTNERS 111- VII LTD. 
SEGS III THROUGH VII FACILITIES ,

; 
BORON, CALIFORNIA 

In., 

I 


1"\'. 

Submitted by: 

m· 
FPL Energy Operating Services, Inc. for , i Luz Solar Partners III - VII Ltd. 


SEGS III - VII Facilities 

41100 Highway 395 


Boron, CA 93516 


'-': 
I 

,6" 01< 5/LdL 
i' '' Gregg Seilers 


Agent For 

Luz Solar Partners 111- VII Ltd. 
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SECOND SEMESTER AND ANNUAL 2007 
BIOREMEDIATION MONITORING REPORT 

LUZ SOLAR PARTNERS III - VII LTD. 
SEGS III THROUGH VII FACILITIES 

BORON, CALIFORNIA 

10 January 200S 

Prepared for: 

Luz Solar Partners 111- VII Ltd. 
cia FPL Energy Operating Services. Inc. 

41100 Highway 395 
Boron . CA 93516 

Prepared by: 

AMEC Earth & Environmental 
221 - 1Sth Street SE 

Calgary. Alberta 
T2E 6J5 

Project No. CE03501 

Ian E. Hattie, M.Sc. 
Associate 

amerfJ 
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1.0 INTRODUCTION 

Luz Solar Partners III through VII Ltd. Solar Electric Generating Systems (SEGS) III through VII sites are 
located at 411 00 Highway 395 in Boron, California (Kramer Junction). The SEGS III through VII sites are 
authorized to operate soil bioremediation cells and a landfarm the location of which are shown on 
Figure 1. The treatment facilities were designed and constructed in accordance with the requirements of 
Title 23, subchapter 15, of the California Code of Regulations. Under the terms of Revised Waste 
Discharge Requirements (WDRs) Board Order No. 6-95-102 issued by the California Regional Water 
Quality Control Board· Lahontan Region (RWQCB). the bioremediation treatmenl facility is referred to as 
the "Bioremediation Unit" and the landfarm is referred to as the "Landfarm". The combined facilities are 
simply referred to as the "Facility". The bioremediation facility receives soils impacted with heat transfer 
fluid (HTF) for treatment whereas the landfarm contains a combination of partially and fully-remediated 
soils or soils staged for treatment in the bioremediation cells as shown on Figure 2. 

Soil treatment within the bioremediation facility involves manipulation of environmental controls such as 
moisture content, soil nutrients (nitrate fertilizer), and aeration of the soils through weekly to bi-weekly 
tilling to achieve the desired conditions for enhancing biodegradation of the constituents of concern. Soils 
treated to below 1,000 parts per million (ppm) HTF may be transferred to the Landfarm where passive 
treatment (natural attenuation) is allowed to occur. 

Periodic testing of the soils undergoing treatment is conducted and analyzed by an independent laboratory 
to confirm the concentration of HTF. Once treatment has been completed and soil HTF concentrations are 
below 1 OO-ppm (the permitted limit), remediated soils are available for reuse within the sites. 

2.0 HTF RELEASES AND TREATMENT MONITORING 

During the First Semester of 2007 approximately 125-130 cubic yards of HTF-impacted soils were 
generated. These HTF-affected soils were the result of remedial actions related to unanticipated releases 
that occurred on-site on 27 March and 27 February 2007. In both instances recovery of free-standing 
HTF product was implemented as soon as the release area was secured. The largest release occurred 
on 27 February 2007 which involved approximately 1,000 gallons of HTF in the SEGS VI solar field. 
Removal of HTF-impacted soil is typically initiated once free product is removed, however in the case of 
the 27 February 2007 event soil removal was temporarily suspended on 28 February due to high winds. 

During the Second Semester of 2007'a release of approximately 30,000 gallons occurred on 16 July 
2007 in the SEGS VII Power Block resulting in the generation of approximately 6,558 cubic yards of HTF­
impacted soils. Recovery of free-standing HTF product was implemented as soon as the release area 
was secured. 

Notification of releases was made to the California Regional Water Quality Control Board - Lahontan 
Region (RWQCB), National Response Center, California Office of Emergency Services, San Bernardino 
County Fire Department Hazardous Materials Division, and California Energy Commission on 
01 March 2007. 30 March 2007. and 17 July 2007. 

SOils affected with HTF as a result of the releases were promptly excavated and transported to the 
Landfarm facility for temporary storage. In the case of the 16 July 2007 release at the SEGS VII Power 
Block, approximately 6,408 cubic yards of HTF-affected soils were removed and transported offsite to an 
approved disposal facility and another 150 cubic yards was taken to the Bioremediation facility on site. 
Soil samples were subsequently collected from the excavations to determine if further soil removal was 
required. Soil sampling reports were prepared for each of the releases that summarized the methods 
employed for sample collection and laboratory analytical results. These reports have previously been 
submitted to the RWQCB. 

Page I 
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Releases that occurred during 2007 are sUmmarized in Table 1 below. 

Table 1: Summary of 2007 HTF Releases 

. . ,- , : lRele8se Date ;:; ~dcaflon Volume of HTF-Released 

27 February 2007 SEGS VI SCA 39P 1,000 gallons 

27 March 2007 SEGS V SCA 23P 35 gallons 

16 July 2007 SEGS VII Power Block 30,000 gallons 

'-, 

3,0 OPERATION AND MAINTENANCE REPORTING 

FPL Energy Operating Services, Inc. has not experienced any technical issues since assuming 
operational control of,the Facility. Visual observations indicate that the structure of the bioremediatlon 
Unit is in good working order and that no obvious defects or structural damage Is evident. 

The 81oremediation Unit is constructed with two rectangular cells and a row of concrete bk:lcks dividing 
the facility into two portions, a north and south half: One half of the structure is typically used to slore 
HTF·impacted material prior to treatment and the other half for active soil remediation. 

Visual inspection of the primary concrete containment structure was last conducted in 2007 on 
31 December. No structural damage or signs of weakening or failure were visible at the time of 
Inspection. 

The drainage sumps for the Bioremediation Unit are checked approximately once a week. No significant 
accumulation of water has been noted in the sumps, suggesting that no leakage is occurring. 

4.0 SAMPLING SUMMARY AND LABORATORY ANALYTICAL RESULTS 

On 08 March 2007 Northstar Environmental Remediation (Northstar) conducted a random sampling of 
soil from the Landfarm. Northstar also collected compliance soil samples from the Bioremediation Unit on 
11 June 2007. The sampling was performed to determine the concentration of HTF In impacted soils 
undergoing treatment. The 08 March soil samples were col1ected from materials which were generated 
from the February HTF release at SEGS VI and which were subsequently stored on plastic sheeting in 
the Landfarm Remaining soil in the Landfarm represents materials generated from an accidental HTF 
release at SEGS III in October 2005 which was subsequently tested and found to be below the 
1,000 mg/kg limit. 

On 19 December 2007 Northstar collected the annual "unsaturated zone monitoring system" soil sample 
at a depth equal to approximately one foot below the native ground surface grade (apprOximately 5.5 feet 
below the top of the landfarm for HTF. Both HTF analytes were found to be non·detectable as shown on 
Table 2. 

The results of the laboratory analytical analyses for the First Semester 2007 reporting period are 
summarized in Table 2. Laboratory reports for the First Semester sampling events were previously 
included in the First Semester 2007 report. Laboratory data sheets and chain-of-custody record for the 
annual landfarm ~unsaturated zone monitoring" soil sampling event are included in Appendix A. 

Pafi,c 2 
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Soil samples ware collected using a stainless-steel hand-auger, and stainless-steel drive sampler 
equipped with d ean 2-inch diameter by six-inch long stainless-steel sample sleeves. Samples were first 
collected in the stainless steel sleeves and then immediately transferred into laboratory-supplied , certified 
clean glass jars and properly labeled. The samples were then placed into a cooler, chilled with ice in 
sealed ZiplocTJ.I bags and transported under chain-of-custody to Del Mar Analytical Laboratories In Irvine, 
California for analysis of HTF component concentrations using EPA Method 8015 Modified for HTF. Soil 
was collected from four randomly selected locations in the Bioremediation Unit, composited in the field 
and submitted to the laboratory to be analyzed as one representative sample . The same procedure was 
followed for the Landfarm soil sample. 

All equipment was cleaned using non-phosphate detergent and triple-rinsed with deionized water 
between sampling locations in order to prevent cross-contamination. 

Table 2: Laboratory Analytical Results 

1~~lmpl.ld.ntiilc~~~ill L~:;" .~D"te'J 
,f7, ""', -ffl" " ,,,,,,,,,~ ,*ii i, 

' - " t,l!-BIPh!iny!" 
(,mglkg) 

- 1,1'·Oxybl~benzene 
(mg/kg) - -

LF-1' 08 March 2007 7,900 8,200 
LF-2 ' 08 March 2007 6,200 6,200 
LF-3 ' 08 March 2007 1,700 1,800 
BRN (EAST) 6-1 1-07' 11 June 2007 NO 2,1 

BRN (WEST)6-11-07' 11 June 2007 NO 33 
KJ-LF-5.5'-12-19-07 19 December 2007 NO NO 

~ 
• sample collected Ifom tM laoofarm facility belwe90 SEGS III & IV 
I iSlimple collected Ifom Ihe Bioremediation facility be!weeo SEGS VI & VII 
Samples analyzed by EPA Method 8015B Modirl(l(liof HTF. The imaly1.es 1, 1'-Blphenyl and 1. 1'.Qrybisbenrene are components of the HTF 
used at the site, NO" Not Delectable 
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TestAmerica 
THE LEADER IN ENVIRONMENTAL TESTING 174~ 1 Oom .... AVI\lItM:. 5ulae 100, Jrvill~. CA 92~1' (949) 2b ]_'0ll FlJ;:(9~9) 260-]2'97 

LABORATORY REPORT 

Prepared For: FPL Energy Operating Systems Project: FPL Kramer Junclion 
43880 Harper Lake Rd 
Hinkley, CA 92347 

AIl~lion; Glen King Sampled: 12119/07 
Received: 12121107 

Issued: 01/03/08 11:40 

NELAP IIOI10SCA California ELAP#1197 CSDLAC 1110256 

TIle fuull$llrled w/llli" IMs lAbarr/lory R~parl ~rloi71 only {O IIII' sump/tsuJII'd in Iii, Iobarllfory. TIt, t1MIyns CO~'QI..td itt fhil "I'p<;n 
_., p"/OmtN l"lKcrJNJMr.c, with Ihl' applicabll' cmlfH:oliolu <l.f /101M. All soil zamplu 1J11I rq>f)rIe4 O~ 0 _I wlliglol bOlil u"ltn 

o/III1""/sl' rIOted in 1M ",pori. n.u Laborotory Rt!porlls oonJ.dv>liIll ond U /n{eJtded/of tire 101, &/,It! ujTulAWlllr'ico "rid IIJ eli,,,,. TNs 

rtpor13hall "or be rtp~ Deep/ ;nfoll. withoul wril/"" pumwio1tjrr"" TutAmuico TItt ChoU! a/Curlody. I pogl', isi'lC/IlcJ..d t>ntI 
Is Oll ",rc/lNI1 p<Irl of/hit ,..,por/. 

This IY!II,~ 'rpo~ war ,tvi_d rJrtd opp'o~tdfo' r~/ftl.f"-

CASE NARRATIVE 

SAMPLE RECElPT: Sample. .... ete n:c:c:ivcd inlac!, III 4cC, on ice lind with chain of custody documenlation. 

HOLOmG TIMES: Al1San'lp les w~ analyzed .... ithin prc!cribcd holdiog times andlor in accordance wilh Ihe TestAmcrita 
Sample AcecplJlnce Policy unless otherwise noled in the report. 

PRESERVA T10N; Samples requiring preservation .... ere vcrilio:d prior 10 umple 1If111lyais. 

QAlQC CRITERIA; All analyscs mel mdhod crileria, except 15 no,ed in the report with do.ta qUlliflers. 

COMMENTS; No 8igniflcanl obsernlioru were made. 

SUBCONTRACTED: No analyses were lubconl~cled 10 an oulside labo~,ory. 

LABORATORY ID CLTENTID MATRIX 

IQL2412.0[ KJ-LF@5.5'-12-19-07 Soil 

Reviewed By: 

TestAmenta lnine 

Patty Mala 

.Project Manager 

lQL1412 <PQg~ I nf5> 

K-204
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FPL Energy Opcratilli Sy!tem5 Projecl Tn: FPL K.ramer Junction 

43880 Harper Lake Rd Sampled; 12119/07 
Hinkley, CA 92347 Report NWTlber. IQL2412 Received: 12121107 
Anention: Glen King 

THERMJNOL (CADHS LUFT1801SB MOD) 
Reponihl Slmpl« DllutioJl. Dlle D.ate D ... 

AD.lyte Mefllod Blteh Unlll Raull Factor Exlracted A •• I)'Eed Qualifiers 

Sample ID: IQL1"1:Z~1 (XJ-LF@~~'.11.19.07· SoU) 

Reportl0l Unlh ~ mglkl 
1,1'.Biphenyl EPA 801 S MOD. 71.21094 2.0 ND 1212612007 12I27f2007 
I, l'-Oxybisbl::n:ene EPA 80lS MOD. 71.21094 2.0 NO 12/2611007 12127n.OO7 c 
SI#t'",guIC: ,,·O(./II(:()$O"( (40.} 25%) "" 

TutAmericl Irvine 

?8tty Mata 
J rojeet Manager 

~1'UV11f ~"I~ Q~ly Ie th~ "''''Pia I .. ~J '" ,'" 1~"IQry Tltlo "'porl lito/I"", bc,..p_J. 
u~pl '" [oJl. "'lho~1 .... IIM Pf""'WoCn jrotrI r ... tA",.dc~. IQL2412 <PtI,~2t1fS> 
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TestAmerica 
THE LEADER IN !::NVIRONIrotENTAL TESTING 17'61 Dt: ri.~ Av~~u~ , Su l~ 100. I",irw.. CA 9!~14 (9<1 9) 261-1022 Fn:(94Q) 260_3297 

FPL Energy Operating Systems Projecl lD: FPL KIamer Junction 

43880 Harper Lake Rd Sampled: 12/19/07 
Hinkley, CA 92347 Report Numb~r: IQL2412 Receiw:d: 12/21 /07 

Attention: Glen King 

~ -- - -

MEmO]) BLANKlQC DA1'A 
- '~'i. 

THERMINOL (CADHS LUFT/801SB MOD) 

ReponiJl.l 
A".}y~ RefUte Unlit 

B.lch- 7Lll094 "I1raded: 12126107 

Blink Anlllyud: 12126/2007 (7UI094-BLKI) 
I ,I '-Biphenyl NO 2.0 

1.1 ' .oxybi&benzene NO 2.0 

Surrogate-" ,,_Oclacwane 6.00 

·LCS Aulyud: 12/2612007 (7L2109«'BSI) 
1,1'·Biphenyl 2.64 2.0 

.I ,J'-()I;ybilbe=~ 2.7 1 2.0 

~ogOIl/: "-O'I(Jco$Q"~ j.50 

MUr!s Spike. Analyzed : 1212612007 (7UJ094-MSJj 
'l, l'·SiphenyJ 1.10 2.0 

J ,I '-O~ybisberw:nt 3.17 2.0 

SIIr1'OBQ1tt: II- 0ClQCOIQII. 6.15 

Matrh; Spike Dup Analyzcd : t1ll6l2007 (7LlI094-MSDJ) 
1,I'-BiphcnyL 
I ,]'-Oxybilbmzcne 

SJDTVgolf!: II·Or;;racruQI'!", 

2.87 2.0 

a s 2.0 

J.P? 

Spike Source 
Unll. Level Ruu]1 Y.REC 

m"'. 
m",. 
",,!kg 6.67 " 
m", • 1.33 79 m",. ] .33 BI 

m>"g 6.67 82 

Sourre: IQL226S-03 

m"'. 3.JJ ND " m"'. ]JJ ND " mg!kg 6.67 " 
Sourcc: lQL2265-03 

m"'. J.ll NO " m"'. ) .3) NO " m>"t 6.~7 90 

YoREC 
Limit! 

~O- J2j 

50-11 5 

50-11' 
~O- 12j 

3~-120 

3~-120 

40-125 

3~-L20 

3~-120 

40-12' 

RPD 
RPD Uml! 

, JO 

1 JO 

D.la 
QuaJir~n 

TestAmeric.1rvine 

"atty Mala 
...:->roject Mar.ager 

Th~ ru~lu ~11i~ """ '" rlor.-rp/ .. /a,~d II'! IA~ I(J/)OI"c/ory. :n.1I ,~,.., ... • N>JI_IJ..",~~d, 
u=pI ;"fiJl, .. r/Itow ",''';''e~ p.""Jnlo~fro''' To:M...niu lQLU" <P(Jllt J 0/ J> 
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TestAmerica 
THE LEAOER IN E.NVIRONMENTAL TESTING 11461 Ocrian A~",,~ • . SIIII. 100, Irrinc, CA 92614 (9049) 261·1022 FL<:(949) 260-1291 

FPL EncTgy Ope~tillg Systems 

43880 Hupcr Lake Rd 

Hinkley, CA 92347 
Attenlion: Glen King 

Project 10: FPL Junction 

Report Number: IQL241 2 

Sampled: 12119107 
Rcccivcd: 12fl1107 

KrAmer 

DATA QUALIFIERS AND DEFINITIONS 

C 

NO 

Calibration Verificarion recovery was above the method 00111101 limi t for th is .lIaly1c. AnIIlylc nol detected, data no t 

impacted. 
Analyle NOT DETECTED at or above the reponing limit OT MOL, if MOL i! speci fied. 

RPD Reiat ;ve Percent DifFen:ncc 

TestAlfter1el Jrvlne 

"arty Mata 
.~rojed Manager 

n.., """ .. 10 f'#""'I~ oNy 10 th. '"mpl .. I,,'N I~ 1M 1Dbort.t<>ry 71", r~porl shall 1M' b.. fYpn><hcotl. 

n"'pllnf~lI. ~'/I~ ",,' _"_pMMwhmfr0'" TeSlA",enca. IQL2412 <.Pagt 4 0/1> 
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TestAmerica 
THE' LEA.OER I~ ENVIRONMENTAL TESTING 17461 Oman A_. S~!U 100. I .... me, CA 92614 [1'49) 261-1012 fu. :t9ol9} 260-1297 

FPL. En,crgy Operating Sy9tcms Project 10: FPL Kramer Jun~tion 

43880 Harper Lake Rd Sampled- 12119/01 
Hinkley, CA 92347 ReponNumber: IQL24[2 Received: 12n1107 
AllCIltion: Glen King 

Certification Summary 

TestAmtrica Irvine 

Melt.oci Mltrlx C.lIfornJ. 

EPA 8015 MOD. Soil x x 
N~'r/IQda and NE~P pro~lde (lIfai),ltllpecijlc QCCTrtiilaliDfu . A"a!yle specific infoYmoliOfl/or Tes/America may bt! abtQlned by c(lnloc/lng 
the laboratory 0". vtsl,i"t our """bslle 01 ...".,.-w.leslomericai"c.com 

TestAmeric:a Irvine 

>any Mala 
.'roject Manager 

71 .. nJ"'U~Y/Din o"ly Ie IIv ."....,;...IHfl'd;" Ihe 1tJb<J,,,to')'. Titi,, <pO<'f JMl/nQI I>< "P'~u, 

f-"COP' '" j,,1/. ... "hour -"Ie> ~""i .. if;m fr"", Tu,,f,,,,,t1C4I. 
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.:J.QUJ.ll2.­ 101. E Coofey 0" . SliM A. CoIlon , CA 9232' (909) 370-~7 FAX 19091 370.10410TestAmerica "!UO SOlrlh ~IS L St S... ote 8 , '20 P"~•• Al 'SOH (4&01 7I1S~,) rAX I~O I 7 11~ . n,,!'i· 

2520 e SIIn•• t Ra. I3.t.s V~.I H'" U120 (1tI21198·lft2O FAX (702)7')6·362 1CHAIN OF CUSTODY FORM 
IHllEAOER IN ENVIRONMENT"l TESTING 


Pog. 1

' ----- -­

I 

...1. 00. 3",,'0000 ;''', 
' -'7rOj~CI / PONU~h~r' ~ Analvsis Required ,iCil.n.Nf$Cd~tI-;k~~ 

I ~FI Lti'''O~~~~r ~-~I....-
PrOject Maneo"' ; Phone Number- 1~GIe-. ""W:t F"NU~ I6l-S562-
Sampler: mLhO~"",,- '" £Sampl. Oascrlpllon Sample Container '01 S"""'""" Sampling 

Pre,..."."""Matrl" Type ConI. 0... lime 

kf-L r;,J<~'-I2.-I'f-01 &~( if:: I IM~' \V"r- ~ X 

I' ~ J 
R9110Ut; rtiLL 12.-2 .-01 - ') . (l

~tlalTimee :yI, Recoived 9y: Oele/Time: 

Rallnq~lsh. By: Oate/Tlme: Recelvtd By: 

Relinquished By: O.ta/Tlmo: ~Inll~. ~ 

- I -- 1 -- -- -

Date/Time: 

--T 
1" 

i 

I 

SpecMt Instructions 

I --.~ 
/ "- '" X /t) " ;z/l.l/o7 

, 

( \ 
"- ' If!?,-' 

'-

Turnaround nma: (Chec~1 

lime day 72 hou rs 

24 haul. 5 day. 

48 hours nonnal .t 
f '1(18;/15i: \G":5U 

Sample ~,egrlty : (Chock) 

7·~~.tIntact on ice 

, 
I 

o o 
3 
3 

-r ~ ::l 

! 
~ 
'"'I 
0) 

Note: B r.nnquishlT'O samprl.lo T,SlAm8rice, cfianl agrees 10 pay lor th. "rvlces';:; Utsted 'Orrthls chain or Gusto fo rm and any Ictdldo"alenely981 performed on this project. y q 
PIYlTle", '!'If ,ervlces Is due within 30 ttll~ from 11'1" ttfll~ nf Invnl~ !;atnrl"ls) wiN be dlspDsed ar aUer 30 days. 

http:samprl.lo
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NOTIFICATION OF LAKE OR STREAMBED ALTERATION 

FOR DEPARTMENT USE ONL Y 

Dale Received Amount Received Amount Due Dale Compiere NotifICation No , , 
STATE OF CALIFORNIA 

DEPARTMENT OF FISH AND GAME 

NOTIFICATION OF LAKE OR STREAMBED AL TERA TION 

Complete EACH field, unless otherwise indicated, following the enclosed instructions and submit ALL required 
enclosures. Attach additional page., if necessary. ' 

1 APPLICANT PROPOSING PROJECT 

Name " Josef Eichhammer 

Business/Agency Solar Millennium, LLC 

Street Address 1625 Shattuck Ave., Suite 270c 

City, Stat~ , ZIp". Berkeley. Califomia 94709-1611 

Telephon~ ., ~ , (510) 524-4517 I Fax I (510) 524·5516 

Emait ':','- f' .. ~ , eichhammer@solarmillennium.com 

Name",;' .', Mr. Robert Redlinger 

Busi.ne~slAgency 
,. 

Street Ad&ess 

Chevron Energy Solutions, A Division of Chevron U.S.A. Inc. 

345 California St. . 18th Floor 

City, State, Zip 

Telephone 

.' Email ' , 
e 

San FranCiSCO, Califomia 94104 

(415)733-4614 

Rredlinger@chevron.com 

I Fax I (41 5)733-4952 

2 CONTACT PERSON (Complete only if different from applicant) 

Name Gavin Berg 

Street Address 1625 Shattuck Ave. Suite 270c 

CitY, State, liP . Beriteley, CA 94709--1611 

Telephone (510) 524-4517 I 'Fax 1(510) 524·5516 

Email 
" . berg@solarmille!lnium.com 

, 

3 . PROPERTY OWNER (Complete only if different from applicant) 

Name '. , Bureau of Land Management Palm Springs/South Coast Field Office 

Street Address 1201 Bird Center Drive 

City: State, 'Zip 

Telephone : 

Palm Springs. CA 92262 

(760) 833·7100 I Fax I 
Email 

, 
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NOTIFICATION OF LAKE OR STREAMBED ALTERATION 

4. PROJECT NAME AND AGREEMENT TERM 

A. ~roject Name Palen Solar Power Project (PSPP) 

. 
B. Agreement Term Requested 

t8l Regular (5 yaars or lass) 

o Long-Ienn (greater than 5 years) 

C.,P.rOject Term 
, .. 

Beginning (yea.') 

, .. :, 

Ending .fyear) 

D. Seasonal vyork Period 
. ," Start Dale I ~~d Da::" . I imonJhJd';, month/da 

, 
' E .. Number of Work Days 

Project construction is 
anticipated to last 39 months. 
The planned operalionallife of 

Late 2.010 2013 Year round Vear round 
the Project is 30 years, but the 
facility conceivably could 
operate for a longer or shorter 
period depending on economic 
or other circumstances. 

5 AGREEMENT TYPE 

Check the applicable box . .!f box B, C: 0, or"E' is checked, complete the specified attachment. .' 

A. ~ Standard (Most construction proj ects, excluding the categories listed below) 

B. o GraveVSand/Rock Extraction (Attachment A) Mine I,D. Number: --

Co, o Timber Harvesting (Attachment B) THP Number: --

D. o Water DiversionlExtractionllmpoundment (Attachment C) SWRCB Number: --

E. o Routine Maintenance (Attachment 0) 

F, o DFG Fisheries Restoration Grant Program (FRGP) FRGP Contact Number: --
G. o Master 

H. o Master Timber Harvesting 

6 FEES 

Please see the .current fee schedule to determine the appropriate notification fee. Itemize each project's estimated 
cost and c6rresPon.ding fee.' Note: !he Department may not process this notification until the c~cr fee has been raceiv9d. 

, , .... B. p,:roject Cost C. Project Fee .. .. '. 

1 
Grading and compacting soil for construction of solar array fields, power > $500,000.00 $4,000.00 
generating facilities, and support facilities. 

2 

3 

4 
p : Base Fee (if 
applicable) 

E •. TOTALFEE $4,000.00 
ENCLOSED 
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NOTIFICATION OF LAKE OR STREAMBED ALTERATION 

7. PRIOR NOTIFICATION OF ORDER 

A. Has a 'noti,fication previously been submitted to, or a Lake or Strearnbed-"'fteration ·Agreement previously been 
issued by, the pepar:tment for the project (tescribed in this notification? -

o Yes (Provide the infofmstion below) 181 No 

Applicant: __ Notification Number: -- Date: --
B. Is this notiflCatio,{.being"submitted in" response to an order, noli~ 'or 'other directive rarder") by a court or 

administrative agency (including the Department)? 

181 No DYes (Enclose a copy of the order, notice, or other directive. If the directive is not in writing, identify the 
person who directed the applicant to submit this notification and the agency he or she 
represents, and describe the circumstances relating to the order) 

o Continued on additional pages(s) 

8 PROJECT LOCATION 

A. Address or description of project location. 
-

(Inciude a map·that marl<.s the/ocalian 'of the·project with 8 reference to the nearest city or town, and provide driving 
difflctions· from 8 major road or highway) . . .. 

The proposed Palen Solar Power Plant (PSPP or Project) is located approximately 10 miles east of Desert Center, 
and 0.5 mile north of the Interstate 10 (1-10) corridor in eastern Riverside County, California (Attachment 1, 
Figure 1). The disturbance area (area· inside and outside the fenceline that will be disturbed by the Project) is 
composed of a large, contiguous area of approximately 5,212 acres of undeveloped land administered by the 
Bureau of Land Management (BLM), with the exception of one 40-acre private parcel that is being purchased by 
the Applicants (Attachment 1, Figure 2). The Project site is undeveloped and vacant. To get to the proposed PSPP 
disturbance area from 1-10, take the Com Springs Road Exit going north and continue onto a dirt service road . 

o Continued on additional pages(s) 
, Com Springs Wash and other unnamed desert washes. 

B. River; \~tream, ·or.'lake affected by the prdject. Hydrologic Areas in proximity to the PSPP are shown in 
, Attachment 1, Fi ure 3. 

C. What water bOdy is the river, stream or·lake tributa·ry'to? Not applicable 

D. Is thi!: river or strearm s~ment affected by· the project list~ in' the · 0 Yes 
state or federal·Wilij and Scenic ,Rivers Acts? . 

E. County .. ' I Riverside County 

F. USGS 7·.5 Min':lte 9uad Map Name . G. Township. . H. Range 

Sidewinder Well 1983 05S-068 17E 

181 No 

I. Section 

3-8,8-10, 
20-21, 27-34 

o Unknown 

J. % Section 

o Continued on additional pages(s) 

K. Meridiar).(check.one) I EI Humboldt 0 Mt. Diablo [8J San Bernardino 

l. Assesso~s parcel Number(s) 

Refer to Attachment 1, Figure 2. 

o Continued on additional pages(s) 
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NOTI FICATION OF LAKE OR STREAMBED ALTERATION 

M. Coordinates (If available: provide at'/east fatitudellongitude or UTM coOrdinates and check appropriate boxes) , .. .. . 

Latitude: 33G SO'56"N I Longitude: 11So14'22'W 
Latitude/Longitude 

. . - {g] Degrees/Minutes/Seconds o Decimal Degrees o Decimal Minutes 

UTM '. ~ . Easting: 11 N 664692.73 mE I Northing: 3729829.19 mN I o Zone 10 OZone 11 
.. 

Datu,m used for' LatitudelLo~9itude or UTM lSI NAD 27 NAD 83 or WGS 84 o I 
9. PROJECT CATEGORY AND WORK TYPE (Check each box that applies) 

. .J NEW ';' REPLACE EXISTING ! . REPAIRIMAINTAIN . .. PROJECT CATEGO'RY • . 
. "CONSTRUCTION STRUCTURE EXISTING STRUCTURE

Bank stabilization - bioengineering/recontouring 0 0 0 

Bank stabilization - rip-rap/retaining wa!Vgabion 0 0 0 

Boat dock/pier 0 0 0 

Boat ramp 0 0 0 

Bridge 0 0 0 

Channel clearinglvegetation management 0 0 0 

Culvert 0 0 0 

Debris basin 0 0 0 . 
Dam , 0 0 0 

Diversion structure - weir or pump intake 0 0 0 

Filling of wetland, river, stream, or lake lSI 0 0 

Geotechnical survey 0 0 0 

Habitat enhancemenl- revegetation/mitigation 0 0 0 

levee 0 0 0 

low water crossing 0 0 0 

Roadltrail 0 [j 0 

Sediment removal - pond, stream, or marina 0 0 0 

Storm drain outfall structure 0 0 0 

Temporary stream crossing 0 0 0 

Utility crossing: Horizontal Directional Drilling 0 0 0 

Jacklbore 0 0 0 

J 
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NOTIFICATION OF LAKE OR STREAMBED ALTERATION 

Open trench 

I oo.e, (sped!yjc o o o 
o o o 

10. PROJECT DESCRIPTION 

A: Describe the project in detail. Photographs of the project loCation and immediate surrounding area"should be 
included. ...···'."· . 

- Include any sWctureS-{e.g., rip-r~p.culVerts: or channel cI~aring) _ that will be placed, built, or completed in or 
-near the Slr,eam, -river, cir lake. . 

- Specify the type . and. volume of materials. that . will ~be used. 

- If wate~will be div~rted or, drafted .. ". ', .. 
. 'Enclose d,iagrams, arawings, plans an?lor maps that-provide all th,e following: site specific construction details; 
. the dimensions of-each structure and/.er extent of each activity in .the bed, channel, bank or floodplain; and 

. overview of the entire project area (I.e., "blrds-eye vieW") shov.iing,.the location of each structure and/or activity, 
signifi~nt area .features, and where the equipment/machinery will enter and exit the project area; 

Solar Millennium llC and Chevron Energy Solutions (the AppJicants) are proposing to construct two commercial 
solar thermal electric power-generating stations, collectively referred to as the Palen Solar Power Project (PSPP or 
Project). The Project would be located on an approximately 5,212-acre parcel managed by the Bureau of land 
Management, pursuant to a right-of-way (ROW) grant from BlM. The total disturbance area would be 
approximately 3,899 acres. The facility footprint would occupy approximately 2,974 acres of the ROW. In addition to
solar fields and a main power-generating facllity, the site would include a main office building and parKing lot, a 
main warehouse with laydown area, onsite access roads, a tie-in swilchyard , a bioremedialion area, and a 
transmission line and substation. Attachment 1, Figure 4 illustrates the location of the proposed solar facitities. 

The Project would use solar parabolic trough technology to generate electricity. With this technology, arrays of 
parabolic mirrors collect heat energy from the sun and refocus the radiation on a receiver tube located at the focal 
point of the parabola. A heat transfer fluid (HTF) is heated to high temperature (750 degrees Fahrenheit [OF]) as it 
circUlates through the receiver tubes. The heated HTF is then piped through a series of heat exchangers where it 
releases its stored heat to generate high-pressure steam. The steam is then fed to a traditional steam turbine 
generator where electricity is produced. 

The Project would have a nominal output of 500 MW, produced by two adjacent, identical. and independent 
250-MW units, referred to as Units 1 and 2. The two power units would share a main office building, main 
warehouse/maintenance building, parKing lot, onsite access roads, bioremediation area for HTF-contaminaled soil, 
and central internal switchyard. Units 1 and 2 would have their own solar field composed of piping loops arranged 
in parallel groups, and its own power block centrally located within the solar field. Each solar field would cover 
approximately 1,380 acres. Each power block would have its own HTF pumping and freeze protection system, solar
steam generator, steam turbine generator, an air-cooled condenser (ACC) for cooling , transmission lines and 
related electrical system, and auxiliary equipment (e.g., water treatment system, emergency generators). 

The Project would require a new transmission line to interconnect to the regional transmission grid. The 
transmission line is proposed to be constructed in a 40.4-acre area and to extend south approximately 1.2 miles 
from the boundary of the Project Disturbance Area across 1-10 and turning west for a short distance to just past 
Chuckwalla Road. The substation would be constructed in a 34.7-acre area immediately west of the southern end 
of the transmission line. 

Access to the PSPP would be via a new 1 ,350-foot-long, 24-foot-wide paved access road from Corn Springs Road. 
Only a small portion of the overall facility footprint would be paved, primarily the site access road, Ihe service roads 
to the power blocks, and portions of the power blocks themselves. The remaining portions of the power blocks 
would be gravel sunaced. In total, each power block would be approximately 18.4 acres with approximately 6 acres 
of paved area. The solar field would remain unpaved and without a gravel $unace to prevent rock damage from 
mirror wash vehicle traffic; a dust suppression coating would be used on the dirt roadways within and around the 
solar field. The Project solar field and support facilities perimeter would be secured with 8-foot-tall chain-link metal­
fabric security fencjng, with 1 fool barbed wire or razor wire on top. Controlled access gates would be located at the
site entrance. 
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NOTIFICATION OF LAKE OR ST REAMBED ALTERATION 

The existing topographic cond~ions of the facility footprint show an average slope of approximately 1 foot every 330 
feet (0.30 percent) toward the northeast, with a series of desert washes traversing the site (e.g., a primary wash 
and a few secondary washes). Drainage across the undeveloped property is concentrated in these washes, until 
the drainage features disappear and flows fan out across the landscape as sheet flow. Development of the site 
would include intercepting the stonm flows in three washes at the Project boundaries, channelizing and rerouting 
the flows around and through the site, and then returning the flows to their sheet flow regime on the north side of 
the site. The channel segments would be designed to meet Riverside County requirements, as well as biological 
considerations such as wildlife movement. Jurisdictional waters of the State are illustrated in Figure 5 of Attachment 
1. 

As part of the PSPP, the series of desert washes that crosses the disturbance area from southwest to northeast 
would be rerouted into three channels on the west side, center, and east side of the disturbance area, 
corresponding to the three bridges that direct flow passing under 1-10 (Attachment 1, Figure 4). These channels 
would intercept flows prior to their entry to the site and convey them in realigned channels to approximately the 
same locations where they exit the site under existing conditions. Outlets for each channel would end in diffusers. 

The west and east channels would be located entirely outside of the proposed perimeter fencing. The center 
channel inlets and outlets would be located outside of perimeter fencing . The remainder of the center channel 
would be located within the perimeter fence. Additional fencing will be located along the top of the channel just 
beyond the maintenance road. The channels would be constructed with native material , and scour protection 
(i.e., rip-rap) would be added to the channel sides and bottoms in stress areas such as curves and slope 
transitions. No scour protection is proposed for the channel bottom in the straight sections of the channels. This is 
to allow the low flows to meander across the bottom, replicating as nearly as possible the flow regimes under 
current conditions. 

The power plant units would be graded generally following the existing contours of the site to minimize the amount 
of disturbance and allow a balanced distribution of material. Runoff from the units would be collected in a series of 
swales and small channels that would direct the flow to the appropriate perimeter channel. The power block areas 
that are centrally located within the two power plant units would have their own detentionlwater quality basins within 
the block, from which flows would be directed to the nearest downstream channel. The PSPP would employ a 
comprehensive system of management controls, including site-specific best management practices (BMPs) , to 
minimize stonm water contact with contaminants. 

The preliminary site grading plan is designed to be balanced; no import or export of soil is expected for general 
earthwork. The grading plan does not currently allow for any soil shrinkage or other losses. The grading plan will be 
adjusted to account for any loss in elevation that could occur. Engineered fill would be provided as required for 
equipment and structure foundations asnt recommended by the geotechnical report. Additionally, granular material 
may need to be imported for road base and possible use below foundations. Mass grading of the s~e would occur 
at the beginning of the construction period and last approximately 24 months. The total earth movement required is 
estimated to be 4.5 million cubic yards. 

To facilitate dust and contaminant removal , treated water would be used to spray-clean the solar mirrors on a 
periodic basis, detenmined by a reflectivity mon~oring program. This operation is generally done at night and 
involves a water truck spraying treated water on the mirrors in a drive-by fashion. Rinsate from the washing 
operation is expected to evaporate on the mirror surface with no appreciable runoff. 

Sanitary wastewater would be collec1ed for treatment in septic tanks and disposed of via leach fietds. Based on an 
estimate of 5,500 gallons of sanitary wastewater production per day, a total leach field area of approximately 
11 ,000 square feet would be required, spread out among three or more locations. The leach fields would consist of 
buried perforated pipes. The power-generation cycle would not produce cooling-tower blow-down because the plant 
would be dry cooled. 

Site photographs are included in Attachment 1, Figures 5a through 5i. 

Supplemental Engineering Data for the Project is included as Attachment 2. For a more detailed Project . . 
Description, refer to the PSPP Biological Resources Technical Report (Attachment 3) and Supplemental Biological 
Resources Technical Report (Attachment 4). 
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NOTIFICATION OF LAKE OR STREAMBED ALTERATION 

B. SpeclfY_ t~e equipment and machinery that will tie used.ta,complete the project. 

Heavy equipment, such as bulldozers, cranes , scrapers, rollers, backhoes, concrete trucks, and dump trucks, 
would be employed during site preparation and construction of the proposed Project. Project construction would 
require an average of 566 employees over the entire 39·month construction period, with staff requirements peaking
at approximately 1,140 workers in Month 17 of construction. This would include equipment and machinery 
operators, construction management personnel, surveyors, and qualified construction monitors. 

lSfYes U No (Skip to box 11) . .," " ' .-
C. Will water·be prese;nt during ·the· p~oP9sed work ;:.' The Project plans to conduct initial site preparation and 

period (specified in box 4P) in the !!'tream, river, : .,' construction of the rerouted washes when the channels 
or l~ke-(s~ifi8d in box 8:8) . . are dry; however, the Project would prefer to have the 

option to conduct work any time of year. 

~ Yes (Enclose a plan to divert water around worlc sile) 

" 0 No 

The Project would require work within the washes as part 

D. Will the proposed project require work in the 
wetted portion .of the channel? , ' 

of rerouting the existing channel. The washes are only wet
when a storm event results in surface flow; therefore, work.
in the wetted portion of the channel would only occur if 

" , " , 
" , 

work is being performed during a storm event that results 
- in surface flow. Attachment 1, Figure 4 illustrates the plan 

to permanently divert water around the site by rerouting 
the wash. 

 

11 , PROJECTIMPACTS 

 
 

A. Describe imp'acts to the ·~ed, channel, and bank:of the river, stream or lake, and the associated riparian habitat. 
Specify the dimensions of the mooifications in.length (linear feet) and area (square feet or acres) and the type 

. and volume o! material (cu.bic yards) that,will be moved; displaced;-or otherwise distributed, if applicable. 

Attachment 1, Figure 5 illustrates State waters within the PSPP disturbance area. The proposed PSPP would result 
in permanent impacts to 347.9 acres of State waters, including 154.0 acres of desert dry wash woodland (141 .0 
acres direct and 13.0 acres indirect) and 193.9 acres of unvegetated ephemeral dry wash (161 .8 acres direct and 
32.1 indirect). 

For a complete description of the jurisdictional features within the Project disturbance area, see Attachment 5, 
Delineation of Jurisdictional Waters of the State. Project impacts are detailed in the Biological Resources Technical 
Report (Attachment 3) and Supplemental Biolog ical Resources Technical Report (Attachment 4). 

B. Will the proj~.affect any vegeta!ion? I t8:I Yes (Complete the tables below) 0 No 

VAOetation TVDe TemDOrarv Imoact Permanent ImDact 
Linear feet none Linear feet: 10,488 

Desert dry wash woodland 
Total area: none 

Total area : 141 .0 acres direct; 
13.0 acres indirect 

Unvegetaled ephemeral dry 
wash 

Linear feel: none 

Total area: none 

Linear feet: 22 ,285 
Total area: 161 .8 acres direct; 
32.1 indirect 

• Downstream waters containing wash dependent vegetation would likely be indirectly Impacted by the rerouting of the on-site 
washes. The data presented here represent the full complement 01 washes downstream that may be indirectly impacted: however, 
a lull determination of this Impact will rely on hydrOlogic studies that are stitl ln progress. Il ls anticipated that the indirect 
permanent Impact estimate will be refined and potentially decrease due to rerouted drainages delivering water back Into the 
secondary wash on the nOl'1hem boundary of tho project. 

o Continued on additional pages(s) 
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C. Are ahy:spe~iai ~taiu~.ani';'al or plant..sP~cies, or 'ha~ft#t that could support such species, known to be present 
on ~r ne.ar.the p(Oject site? . . '. '. ." .... '. 

~ Yes (Ust each species and/or describe the habitat be/ow) ONo o Unknown 

Special-status species that occur or have the potential to occur in proximity to the PSPP are summarized .below. 
The Biological Resources Study Area (BRSA) includes the Project disturbance area and the survey buffer. Refer to 
the PSPP Biological Resources Technical Report (Attachment 3) and Supplemental Biological Resources 
Technical Report (Attachment 4) for more detail on the survey buffer and an analysis of impacts related to the 
species discussed below. 

Special-Status Plant Species 

Based on regional databases; s~e-specific habitat evaluations by Projecl biologists; and literature review, including 
a Califomia Natural Diversity Database (CNDDB) records search, it was determined that no State-listed plant 
species have been recorded near the BRSA or have potential to occur in the BRSA. No State-listed plant species 
were detected wilhin the BRSA. 

Special-Status Wildlife Species 

Desert tortoise (DT; Gopherus agassizil), listed as threatened under the California Endangered Species Act 
(CESA), were detected within the BRSA during surveys. No live DT were observed within the disturbance area, but 
active burrows were noted within the BRSA. The Project disturbance area is considered suitable habitat for DT, but 
is generally of low quality, with the exception of the transmission line corridor, where vegetation observed is of 
higher quantity and qual~, and a larger amount of DT sign was observed. Moderate population density is expected 
in the Project disturbance area based on the habitat qual~y and survey results. 

A~hough one individual Swainson's hawk (State-listed as threatened) was observed on site, there is no suitable 
nesting hab~at within the disturbance area and, based on the time of year of the observation , the individual was 
assumed to be migrating through the area. The disturbance area has limited resources required for Swainson's 
hawk migration and, therefore, the area would not be considered a major migration corridor. 

Eight other California Department of Fish and Game (CDFG) non-listed special-status wildlife species were 
observed within the BRSA: 

• American badger (Taxidea tax us) 
• Desert k~ fox (Vu/pes macrotis arsipus) 
• Loggerheaded shrike (Lanius /udovicianus) 
• Mojave fringe-toed lizard (Uma scoparia) 
• Northern harrier (Circus cyaneus) 

~ Purple martin (Progne subis) 

• Western burrowing owl (Athene cunicu/aria hypugaea) 
• Vaux's swift (Chaetura vauxl) 

Desert kit fox burrows, coniplexes, and scat, and American badger dens and animal burrows showing evidence of 
predation by badgers were detected w~hin the BRSA during surveys. Mojave fringe-toed lizard was detected 
throughout the BRSA. Two western burrowing owl pairs, a CDFG State Species of Special Concern, and eight 
active burrows were observed w~hin the disturbance area. 

An additional two CDFG special-status species (Nelson's bighorn sheep [Ovis canadensis ne/sonil] and pallid bat 
[Antrozous pal/idus)) have a moderate potential to occur, and three speCial-status species (Gila woodpecker 
[Me/anerpes uropygia/is], gilded flicker [Co/aptes chrysoides] , and crissal thrasher [Toxostoma crissa/e)) have a low 
potential to occur. 

o Continued on additional pages(s) 
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D. Identify the sciurce(s) of infprmation that suPPOrjs a'·yes· or "no· answer above in Box 11 .C. '. . . . .,. . 
Please see : 

• 	 Attachment 3, PSPP Biological Resources Technical Report (August 2009) 

• 	 Attachment 4, PSPP Supplemental Biological Resources Technical Report (November 2008) 

o Continued on additional pages!s) 

"E. Has a bio~ogical study been completed ior the project site? ;, 

o Yes (Enclose the biological study) ONo 

Please see Attachment 3, PSPP Biological Resources Technical Report (August 2009), and Attachment 4, PSPP 

Supplemental Biolog ical Resources 'Technical Report (November 2008) 


Note: A biological assessment or study may be required to evaluate potential impacts on biological resources, 


F: Has·a· hydrological study' ~n completed for the Project or 'project siJe? 
' . 	 ". ., .• I~ 

IZI Yes (Enclose the hydrological study) ONo 

Please see Attachment 2, Supplemental Engineering Narrative, and Attachment 6, Conceptual Drainage Plan 

Note: A hydrotogical study or other information on the site hydraulics (e.g., flows, channel characteristics, anellor flood 
recu"ence intervals) may be required to evaluate potential project impacts on hydrology. 

12, MEASURES TO PROTECT FISH, WILDLIFE, AND PLANT RESOURCES 

A. Describe the techniques that will be used'to pre'vent sediment,entering watercourses during and aiter construction. . ~. :' ." 	 . .... 
A prelimina.ry Drainage, Sediment, and Erosion Control Plan (DSECP), the California Energy Commission's 
equivalent of a Storm Water Pollution Prevention Plan , has been prepared and is included as Attachment 7. The 
DSECP identifies project design features and BMPs that will be used to effectively manage drainage,related issues 
(e.g., erosion and sedimentation) during construction grading and for long-term operations. These BMPs include 
the following: 

• 	 Employee Training Program 

Erosion and Sediment Control 
• 
Good Housekeeping Programs • 
Preventive Maintenance Programs • 
Structural BMPs • 
Equipment and Vehicle Management Practices • 
Spill Prevention and Response Programs • 

• 	 Inspection Programs 
B. Describe,.pr,cijeCt avoigance ilnd/pr minimization' measures to protect fish, Wild life, and plant resources. 

Chapter 5 of Attachment 3, Biological Resources Technical Report, and Attachment 4, Supplemental Biological 
Resources Technical Report, describes in detail the avoidance and minimization measures to protect special-status 
plant and animal species. Project design features that avoid and minimize impacts to these species include the 
following: 

Employee Training Program • 
Preconstruction Clearance Surveys for Sens~ive Species • 
Tortoise-Proof Fencing Around Perimeter of Project• 
Biological Monitoring During Construction by Qualified Biologists • 
Trash Abatement Program • 
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• Established Parking and Staging Areas 
• Spill Prevention and Response Programs 
• Seasonally Dependent Avoidance Measures for Occupied Burrowing Owl Burrows 
• Testing and Reporting Program for Evaporation Ponds 

Note that this SAA does not address potential impacts to special-status species. This will be addressed through the
Section 2081 orocess with COFG. 

C. Describe any ~rojec.t mitigation.andlor compenSation measures to protect fish, wildlife, and plant resources. 

The Project has developed compensation measures to address impacts to walers of the State. A Conceptual 
Mitigation Plan for the proposed approach to compensate for impacts to waters of the Slate is included as 
Attachment 8. This plan discusses potential options for mitigation on site and off site. 

In addition, compensation for potential impacts to special-status species is described in detail in Chapter 5 of the 
Biological Resources Technical Report (Attachment 3), the Supplemental Biological Resources Technical Report 
(Attachment 4), and in the Section 2081 draft application anticipated to be submitted to CDFG in December 2009. 

 

I8J Continued on additional pages(s) 

13. PERMITS 

List any local, state, and federal permits required the project and check the corresponding box(es). Enclose a 
copy of each permit that ·has been issued.· 

A. CFG Code Section 2081 California Endangered Species Act (CESA) 
requires issuance of a take authorization for species listed by the State as 
endangered or threatened; a 2081 incidental take permit is being prepared D Applied D Issued 
(anticipated submittal December 2009) and conditions will be provided in the 
California Energy Commission (CEq decision document. 

B. ESA Section 7 permit allows for the incidental take of listed species during 
the course of construction and project operations. The permit is being prepared D Applied D Issued 
and submittal to BLM is anticipated December 2009. 

C. CEC License to Construct and Operate I8l Applied D Issued 

D. Unknown whether D local, D state, or D federal permit is needed for the project. (Check each box thai applies) 

Continued on additional pages(s)o  

for 

14 ENVIRONMENTAL REVIEW 
A. Has a draft or final document been.prepared for the I?roject ·pursuant to the California Environmental Quality Act 
(CEOA):.National Environmental Protection Act (NEPA)~ California 'Endangered Species Act (CESA) andlor federal 
Endangered ~pecies ACT (ESA)? . - , , -
~ Yes (Check the box for each CEQA, NEPA, CESA. and ESA document that has been pfflpaffld and enclose a copy of each) 

The Application for Certification (the CEOA-equivalent document for CEq for the PSPP has been prepared and 
was submitted August 24, 2009 (CEC Docket No. 09-AFC-7). A copy was provided to CDFG. 

D No (Check the box for each CEQA, NEPA, CESA. end ESA document that will be or is being prepared) 

~ NEPA dOCu:;!~:ype): An 
lis boing 

D Notice of Exemption D Mitigated Negative Declaration 

~ ill1f and final E/S;n 

181 CESA document (type): Section 2081 

D Initial Study D Environmental Impact Report application anticipaled to be submitted 
December 2009. 
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~ ESA document (type): ESA o Negative Declaration o Notice of Determination (Enclose) document (type): E$A Section 7 permit 
(anticipated submittal December 2009). 

Ie;J Other (type): California Energy 
Commission (CEq Application for 
Certification submitted August 24, 2009 

D THP / NTMP o Mitigation, Monitoring, Reporting Plan (CEe Docket No. 09-AFC-7). The CEe 
power plant/jeensinq process is a CEQA-
equivalent process under Caffomia law 
(Warren-Alquist Actl. 

B. State Clearinghouse Number (if'8pplicabli) 
. '" . ~ 

C. Has a CEOA lead ~gency been determined? ~ Ves (Complete boxes D, E, and F) o No (Skip to box 14.G) 
. '. . 

0.' CECA Lead 'Agency . California Energy Commission 

E. Contact Person Rick Yort<: I F .. Telephone Number I (916) 654-3945 

G. If the pr'ojEtct desCribed;in this notification is part C?f a-larger project or' plan, briefly describe that larger project or plan. 

Not applicable. 

n Continued on additional naneslsl

H. Has an environmental filing f~:(Fish arJd Game C.Ode seCtion 711.4) been paid? . ,.. .. " , ., 

I8J Yes (Enclose proof of payment) o No (Briefly explain below the reason a filing fee has not been paid) 

Note: If a filing ffW is required, the Department may not finaliz9 a Lake or Streamb9d Alteration Agreement until the filing fee is 
paid. 

lSJ 

 

15. SITE INSPECTION 

Check one I;K>x·ooly. , ' 

D In the event Ihe Department determines that a site inspection is necessary, I hereby authorize a Department 
representative to enter the property where the project described in this notification will take place at any 
reasonable time, and hereby certify that I am authorized to grant the Department such entry. 

I8J I request the Department to first contact Gavin Berg to schedule a date and t ime to enter the property where 
the project described in this notification will take place. I understand that this may delay the Department's 
determination as to whether a Lake or Streambed Alteration Agreement is required and/or the Department's 
issuances of a draft agreement pursuant to this notification. . 

, . .. 

16. DIGITAL FORMAT 
Is any of the. inf~rmati6n includ~ as'part of 'th~ notiflCati~n' avaiiable' in digital format (Le., CO, OVD, etc.)? 

[8J Yes (Please enclose the information via digital media with the completed notification form) ONO 
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17 SIGNATURE 

I hereoy certify th.at to the "best of my knav;ledge -the information in fhis notification is true and correct and that I am 
auth6riz~ .t~ ,sign this notificaliorf a~ , or on behal(of; t~e applicant. I understand that if any information in this 
notif[cation is found to be untrue or'incorrect, the Department may suspend processing this notification or suspend 
or revoke any draft or "finar Lake or Streambed Alteration Agreement issued pursuant to this notification. I . 
understand~also ·that· if any information in this notification' is found to be untrue or incorrect and the project described 
in this notifiCation" has'alreitdy'begun , l..and/or1the applicant ma'y be sUbjeCt to civil or criminal prosecution. I 
underStand that this notification applies only,tchhe PrOjects(s) de~cribed herein and that I andlor the applicant may 
be subject to,9ivil or criminal p'rOsecution' for underta~ii1g any . proj~ riot described herein unless the Department 
has b~n ~parat~ly:notified .of tha,t proje.ct iii accordance:with Fi~h and Game Code section 1602 or 1611 . 

7i
. 

e4l
Signature of Applicant 

ff 
or Applicant's Authorized Representative Date November 20, 2009 

Josef Eichhammer 

Print Name 

• 
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PALEN SOLAR POWER PROJECT (09-AFC-7) 
CEC STAFF ASSESSMENT - ENGINEERING CHANGES 

ResDonse Date: Mav 4, 2010 

Minor Changes to the Palen Solar Power Project 

Palen Solar I, LLC (PSI) has made various minor modifications to the Palen Solar Power Project 
(PSPP) since the Application for Certification (AFC) was submitted in August 2009. These minor 
changes are not reflected in the March 2010 Staff Assessment/Draft Environmental Impact 
Statement and reflect further definition of linear facilities and other changes required by other 
regulatory agencies and our construction team. The following pages briefly describe the various 
changes and evaluate their environmental implications for the PSPP, i.e., the effects of these 
changes (if a~y) on the existing analysis of Project impacts. 

The PSPP Project changes discussed below include: 

• 	 Addition of an Onsite Concrete Batch Plant During Construction; 

• 	 Addition of Evaporation Ponds to process Industrial Wastewater Flows; 

• 	 Revision to Construction Water ReqUirements, Number of Groundwater Wells, and 
Construction Water Storage Approach . 

• 	 Finalization of the Gen-Tie Line Route to the Southern California Edision (SCE) Red Bluff 
Substation; 

• 	 Changes to the Layout of Project Facilities; 

• 	 Addition of a Temporary Construction Power Line from Offsite; 

• 	 Relocation of the EXisting SCE 161-kVPower Line; 

• 	 Refinement of Daily Construction Schedule; 

• 	 Finalization of the Telecommunications Line; 

• 	 Revised List of Water Treatment Chemicals, and 

• 	 Addition of an Onsite Fuel Depot 

ADDITION OF CONCRETE BATCH PLANT 

W~h the antiCipated requirement for approximately 125,000 cubic yards of concrete for each of the 
two solar plants of the PSPP. PSI has decided to include an on-site concrete batch plant to provide 
a cost-effective and reliable source of concrete for the solar field and power block foundations and 
pads. The batch plant will have a production capaCity of 150 cubic yards per hour and is expected 
to operate 10 hours per day, five days a week. Night operation of the batch plant will be required to 
overcome the difficuny of perfonning concrete placement in extremely high ambient temperatures 
(see Refinement of Dally Construction Schedule below). 

The plant will consist of a series of storage bins and sand/aggregate plies, conveyors, ice storage 
and chipper, and provision for dust control. It requires a 75-kilowatl power supply of line power (or 
a diesel generator). Concrete will be transported from the batch plant to the on-stte placement 
area(s) via a fleet of eight cement trucks. The proposed batch plant is portable and will be moved 
to a number of different locations to support current work activities. Likely deployment locations are 
the two power blocks and the Project's main warehouse area. (See drawing provided at the end of 
this document of the Temporary Construction Facilities for batch plant location.) 
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Response Date: May 4, 2010· 

Implications tor Project Impact Analysis: 

PSI has evaluated the overall elapsed time for a standard ready mix truck to lravel from an existing 
commercial ready mix facility in Blythe to the Project site with allowances for the time required to 
pass through security, on-road travel and offroad travel wHhin the sHe and detemnined that the time 
exceeds the recommended time between concrete preparation and pour. Thus, PSI has 
detemnined that a temporary concrete batch plant will be required onsite for Project construction. , 
Providing the concrete batch plant onsite does not change the amount of concrete required for 
Project construction. It merely means that the raw materials (cement, sand, aggregate, etc.), and 
plant components (storage bins, mixers, etc.) will be delivered to the sHe rather than having ready 
mix concrete trucks deliver concrete product from an offsite batch plant location. An onstte batch 
plant will not disturb land outside the current. surveyed disturbance area boundaries for PSPP. 

Air pollutant emissions for the batch plant are estimated using EPA AP-42 emission factors for each 
individual step in the concrete production process. Emissions are estimated for storage plies (sand, 
gravel, cement additive), weigh hopper loading, conveyor transfers, silo loading and discharge, and 
mixer loading. The weigh hopper loading and conveyor transfers for sand and gravel will operate 
wHh water sprays for dust emissions control, and both the silo and the mixer loading will operate 
with baghouse dust controls. Daily emissions are estimated based on a maximum production 
volume forllle batch plant of 150 cubic yards per hours, 10 hours per day, with a total concrete 
requirement of 125,000 cubic yards per power block. 

In addition. the batch plant will require 75-kW of temporary construction power (see Addition of a 
Temporary Construction Power Line from Offslte below) and will require the dedicated 
operation of one front ...nd loader. Emissions for the generator, if required, are based on Tier 2 
engine emission factors and emissions from the front-end loader are based on the OFFROAD 
emissions model. Emission estimates for the Batch Plant are shown in Table Air-I. Detailed 
emission calculations are provided in the spreadsheet titled Batch Plant Emissions provided in 
Appendix C. 

The batch plant emissions were incorporated into the revised ambient air quality modeling that was 
conducted for the construction phase of the PSPP. Please see the air quality evaluation below 
under the heading tHled "Revision of Dally Construction Schedule" below for a discussion of the 
modeling procedure and nesults. 

Batch plant operations require water and batch plant needs are included in a revised Project 
construction water volume of 5.750 acre-feet. A separate discussion is provided below of the 
changes in Project water requirements under the heading Revision to Construction Water 
Requirements, Number of Groundwater Wells, and Construction Water Storage Approach). 
That section addresses changes to the Chuckwalla Valley Groundwater Basin water balance and 
cumulative impacts assessment and the potential impact to adjacent water supply wells from 
increased Project groundwater pumping during construction. 

The batch plants, along wHh the other Project construction activnies, would be regulated under 
Riverside County noise ordinance requirements for construction activities. The County noise 
ordinance establishes limtts for construction activHies within Y. mile of an existing residence. 
Because batch plant operations would not occur near the boundary of the PSPP sne. they also 
would not occur within Y. mile of the nearest residence. The County noise ordinance does not limit 
construction noise levels. Batch plant noise levels would be approximately 90 dBA Leq at 50 feet 
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(depending on design). The batch plant noise levels are somewhat higher than the construction 
noise levels addressed at the site boundary in the AFC noise analysis. However, the fact that this 
source would be located away from the boundary of the remote PSPP stte allows greater distance 
for noise attenuation. Project noise impacts would not be substantially different because of the 
temporary onsite operation of a concrete batch plant. 

With respect to hazardous materials issues, batch plant operations will require use of some low ,
toxicity hazardous materials, such as fly ash andlor calcium chloride. However, the impacts of the 
temporary use of these matenals would not substantially affect Project hazardous materials impacts 
and they would remain less than Significant. 

From the waste management perspective, batch plant operations will generate minimum amounts 
of waste concrete (Le .. daily dean out of cement trucks) and bag house or other dust control 
equipment particulates. The batch plant will recycle materials (e.g., sand, gravel, and water) 
wiherever possible to minimize the volume of waste. Project waste management impacts would 
remain less than Significant. 

The onsite batch plant would eliminate the ready mix concrete truck trips associated an offsite batch 
plant. This would be offset by truck trips delivering concrete making materials to the Site. Overall, 
Project traffic impacts would be unchanged. 

Because no additional land disturbance would result from the onsite batch plant, impacts would be 
unchanged with respect to biological, cultural, and other natural resources. 

ADDITION OF EVAPORATION PONDIS) TO MANAGE INDUSTRIAL WASTEWATER FLOWS 

As previously proposed, reject water from the Project's water treatment system (reverse osmosis 
[RO]) concentrate would have been used for on-stte dust suppression, however, this approach 
was found to be problematic by the RWQCB because of their deSignation of the RO concentrate 
as a waste stream, which effectively eliminates the option of land disposal. Subsequently, PSI 
decided to abandon this approach. Instead, after first maximizing the amount of recycling of 
waste streams through use of the High Efficiency Reverse Osmosis (HERO) system for recovery, 
PSI has decided to use evaporation ponds to manage on-site industnal waste streams. Ongoing 
Project design development has determined that waste streams such as blowdown from the small 
wet auxiliary cooling tower and blowdown from the HTF-to-steam heat exchanger may in certain 
cases not be recoverable in the HERO system and these streams will be sent to the on-site 
evaporation pond( s). 

PSI plans to construct two 4-acre evaporation ponds in each power block. Two ponds were 
selected for reliability. The plant will utilize one of the two ponds for approximately 24 months, and 
then switch to the other. When one pond requires maintenance or solids removal, PSPP can still 
operate with the other pond. The evaporation ponds will be double-lined and will meet all applicable 
regulatory requirements for surface impoundments and will be covered with narrow-mesh netting to 
prevent access by ravens and migratory birds. 

Implications for Project Impact Analysis: 

The proposed evaporation ponds will disturb no additional land surface areas beyond what was 
previously analyzed. While the residue in the evaporation ponds represent an additional waste 
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stream that will require offsite disposal, the volume and infrequency of such disposal would not 
change the Project's less-than-significant waste managemett impacts. 

A primary concern with evaporation ponds is potential biological resources implications. 
Incorporation of evaporation ponds into the Project design potentially could modify Project impacts 
in two ways, both related to the attraction posed by the ponds to avian species. First, the ponds 
may attract ravens in numbers beyond those afforded by the normal, arid conditions extant in the 
Project viCinity. A larger raven population increases the potential for predation of juvenile desert 
tortoises. The ponds also represent an attractant to other migratory and resident avian species. 
Chemicals present in the evaporation pond water potentially could be harmful to these species. In 
addition, measures taken to prevent access to water surfaces may themselves put birds at risk. 

Biological resources mitigation planning for the PSPP already includes development of a Raven 
Management Plan. This Plan will be revised to incorporate measures that will be taken to prevent 
potential adverse effects to desert tortoises as a resuij of a subsidized raven population. The Plan 
will entail exclusion netting designed to prevent access to the water surface by ravens. The Raven 
Management Plan will also detail the measures taken to preclude access to the water surface by 
other avian species, and to prevent avian species from being harmed in any way by the exclusion 
devices. 

Evaporation ponds, along wHh the Project's proposed Land Treatment Unit (L TU) have the potential 
to impact underlying groundwater and surface water quality. A report of waste discharge (ROWD) 
has been submitted describing the design, operation, management and detection monHoring 
program for the LTU. At this time, the evaporation pond design is still under development; a 
complete deSCription of this Project element, including pond design, construction and maintenance, 
wastewater process and characterization along with a detection monitoring program Will be part of 
the ROWD application to the Colorado River Basin Regional Water Quality Control Board, which is 
anticipated in May of 201 O. 

Construction and operation of the evaporation ponds will not affect the type or quantity of hazardous 
materials used by the PSPP. The waste streams sent to the evaporation ponds will be the same 
with or wHhout evaporation ponds. At least a portion of the discharge from the Project's auxiliary 
cooling towers and boilers will be routed to the evaporation ponds. Blowdown that bypasses the 
HERO and is discharged to the evaporation ponds will still contain solids and other chemicals (e.g., 
corrosion inhibHor), which means the blow down will be classified as' a designated liquid waste. 
Solids (suspended and total dissolved solids) Will be present and unchanged whether the blowdown 
is routed completely through the HERO or a portion olthe blowdown is routed to the HERO and the 
evaporation ponds. As mentioned above concernng potential water resources impacts, the 
operator of an evaporation pond is required to submit a Report of Waste Discharge (ROWD) and 
obtain Waste Discharge Requirements (WDRs) from the RWQCB. The WDR will describe the 
design criteria, monitoring and sampling protocol, and other management criteria to minimize a 
release to the environment. The waste volumes associated with periodiC cleanout of the dried 
evaporation pond residues would not significantly affect available disposal facilities. 

Ons~e evaporation ponds will not have a substantial effect on the Project's air quality impacts. The 
process of evaporation ponds construction is expected to have minimal effect on Project 
construction phase air quality impacts. Earthwork (cut and fill, grading, and compaction), and other 
activHies (e.g., truck trips delivering clay for pond liners) associated with pond construction would 
slightly change Project construction emissions. A" quality impacts of evaporation pond operation 
would be minimal. 
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REVISION TO CONSTRUCTION WATER REQUIREMENTS. NUMBER OF GROUNDWATER 
WELLS. AND CONSTRUCTION WATER STORAGE APPROACH 

There has been no change in the Project's plan to supply construction and operation phase water 
to the Project from onsije wells. The antiCipated Project construction water demand is now 5.750 
acre·feet (average of -3.4 milion gallons per calendar day over the 39-month construction 
period). This is an increase from the estimate of 1,500 acre-feet included in the PSPP AFC. 
Expected water usage during Project operation has not changed. The Project (both solar units) 
will require a total of approximately 300 acre-feet per year (aty). 

To supply the needed quantity of water and inconsideration of the proposed change in the 
construction water volume and based on the uncertainty in well yield due to the limited number of 
well tests perfonned to date, PSI proposeS to install and operate up to 10 wells on site. The wells 
will be located within the Power Block and elsewhere within the Solar Field to provide primary and 
secondary water supply to the Project. This is an increase in the number of on-site wells 
compared to the number proposed in the AFC. 

Water for construction activities including dust control, soil excavaijon and compaction, equipment 
flushing, etc., will be stored onsite in temporary tanks. The temporary tanks are envisioned as 
"Baker Tanks," which are steel fixed axle tanks !vehicles that can be pulled to the site and set at any 
convenient location. Upon completion of the Project activity, the tanks are removed from the site in 
the same manner. • 

Implications for Project Impact Analysis: 

The change in proposed construction water supply represents an increase of about 12 times over 
the previously estimated volume of about 480 acre-feet per year for 39 months, for a total of 
approximately 1,500 AF over the entire construction period. The impacts from the change were 
evaluated using the Cumulative Impacts Assessment spreadsheet (AFC Table 5.17-12 (rev 2» and 
the numertcal groundwater model provided In the data response of March 12, 2010. The 
cumulative impacts assessment,was modified only changing the construction water volume to the 
proposed 1,917 acre-feet per year over a 3-year period beginning in 2011. The recharge and 
discharge elements (I.e., mesa "inflow and "outflow") were not changed over the water balance 
provided in Table Soil and Water-194-2 (revl) (see March 2010 submittal [not included as no 
changes were made to table]) under the assumption that the infiltration would be about 5% of 
precipitation. The forecast shows that the Project durtng construction will account for about 68% of 
the total water used by renewable energy projects proposed in the Chuckwalla Valley Groundwater 
Basin for an approximately three-year pertod starting in 2011. 

The Project's operational water volume is unchanged and accounts for about 1% to 2% of the total 
renewable water use, and represents about a 3% to 18% increase in total demand in the 
Chuckwalla Valley Groundwater Basin under an assumption of no change in the base year inflow 
and outflow estimates. By comparison, the proposed operational volume represents about 2.4% of 
the estimated recharge. While the cumulative forecast from all the current and future sources 
results in a short-tenn net annual deficit, depending on the assumption of aquifer storage, the 
cumulative decline across the Chuckwalla Valley Groundwater Basin is between about 0.5 and 2 
feet. It would be anticipated that the water level decline would be greater in areas of higher water 
demand. As noted in the AFC, the proposed water use for the Project alone represents about 0.1% 
of the available water in storage in the Chuckwalla Valley Groundwater Basin. Given its fractional 
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contribution to the total water use, the Project does not represent a cumulatively considerable 
contribution to the water resource Impacts to the Chuckwalla Valley Groundwater Basin. 

The groundwater model provided In the Data Response submitted March 12, 2010, was revised to 
reflect an updated volume of construction water supply for the PSPP. Table Soil and Water 207-1 
(rev2), "Pumping Schedule for Numerical Groundwater Modeling", was modified to incorporate the 
change In the construction water volume over the volume proposed in the AFC. For the numerical 
Simulations, the total water volume (5,750 acre-feet) was applied over a 3-year period as a 
conservative esijmate of the construction water impacts as the Project construction period is 
proposed at 39 months. No other changes were made in the operational water volume (300 acre­
feet per year) or aqu~er characteristics, or transmisSivity zoning as provided for the Data Response 
(see Figure DR S&W 207-3, March 2010). While the operational volume was not changed, the full 
volume of water for construction and operation was segregated and applied through pumping wells 
at four locations within the Project footprint (Figure Soil and Water-I) . 

The revision to the constnuction volume was simulated for both the Project Only and Cumulative 
Impacts scenarios (Run 7 and Run 15 from prior modeling, March 2010). The model configuration 
and zonation (i.e., distribution) of transmissivity and storage coefficient were not changed over the 
configuraijons provided in March 2010 Data Response (i.e., no changes were made to Figure DR 
S&W 207-3). Run 7 (Project only) and Run 15 (Cumulative Impacts) were updated only with the 
change to the construction water volume as shown on Table Soil and Water 207-1 (rev2), The 
transmissivity distribution was not changed from the distribution to provide a comparative 
assessment between the previous modeling and the updated version w~h the change in the 
construction water volume. As noted previously, the transmissivity distribution was mapped in a 
conservative sense, in that lower range values wene applied over larger areas which would tend to 
produce a larger con&-Of-depression. It Is importantto emphasize that the numerical modeling is a 
2-D simulation and as such the transmissivity values are uniformly applied through the model 
domain and assumed constant through the vertical extent of saturated sediments. This represents 
a conservative approach to the analysiS of water supply and impacts from the Project, as it 
presumes through-going uniform~ of aquifer characteristics that are not documented in the 
hydrostratigraphy for the Basin. The Basin ShOws significant heterogeneity and possibly higher 
transmissive sedimenls at depth below the Project and in the central portion of the Basin. 

The model results are shown in Table OR-SoU and Water 207-2 (rev2). As can be seen in the 
results, the maximum drawdown occurs at the end of construction (see Figure 5011 and Water-2 and 
Soil and Water-4). During the operational pertod, the pumping rate drops and Is distributed 
uniformly in the area of the Power Blocks, as such so does the drawdown. It is also noted that at 
the end of operation, the drawdown is slightly larger than at the middle of operation due to 
prolonged pumping (see Table DR-Soli and Water 207-2 (rev2)). The impact to adjacent water 
supply wells was also assessed using the radius of influence from the construction and operalional 
pumping wells to the 5-foot drawdown and Hoot drawdown contours. The maximum distance at 1 
foot drawdown for the Project occurs at the end of operation for e~her scenario, though there Is no 
drawdown above 5 feet predicted beyond the Project footprint (see Figure Soil and Water-3 and 
Soil and Water-5). Add~nally, during construction no offsite water supply wells are predicted to be 
affected by project pumping causing a drawdown of 5 feet or more (Fig ..e Soil and Water-2 and 
Soil and Water-4). The scenarios modeled reveal that no offsite well is expected to be affected to a 
drawdown of 5-feet or more by the Project pumping. 

In a numerical groundwater flow model, inflows and outflows of the model domain can be obtained 
using the model flow budget for each simulation. The cumulative difference between the inflows 
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and outflows is the storage change for Ihe aquifer. As can be seen from Table DR-Soil and Water 
207-2 (rev2). the largest net storage change occurs at the end of operation for either model 
scenario. Assuming a total recoverable storage of 15,000,000 acre-It in the basin (DWR, 1979), the 
impact of basin storage over the full term of the Project (30 years) is insignificant even for the 
largest storage change at the end of operation (0.97%). 

The numerical modeling files are provided in Appendix Soil and Water-E. which accompanies this 
submittal. 

IDENTIFICATION OF GEN-TIE LINE ROUTE TO THE TWO PROPOSED SCE RED BLUFF 
SUBSTATION SITE LOCATION OPTIONS 

PSI plans to provide a 230·kVtransmission line connection to the proposed SeE Red Bluff 
substation (RBSS). The proposed 230/500-kV RBSS will be constructed, owned, operated, and 
maintained by SeE. Since there are two RBSS locations currently being considered by SeE, both 
along the Devers-Palo Verde transmission line corrdor, PSI has identified two gen-tie route options 
that correspond to each of the proposed RBSS locations under consideration by SeE. Both of the 
RBSS sites are currently under consideration by SeE are located due west of the PSPP site. 
These two transmission corridor options are shown in Figure Trans-I and are deSignated as 
options RBSS 1 and RBSS 2. The proposed RBSS 1 location Is the one nearest to the PSPP site, 
located approximately three miles west of the PSPP site boundary, and about half a mile south of 1­
10 along the Devers-Palo Verde 500-kV transmission line corridor. The proposed RBSS 2 site is 
located farther from PSPP, approximately nine miles west altha PSPP site boundary, and about 
one mile south of 1-1 0 also along the Devers-Palo Verde 500kV transmission line corridor. 

Starting at the PSPP central switchyard metering pOinllocated near the northern boundary of the 
Unit #2 solar field centerline, the proposed PSPP transmission line would run north approximately Y. 
mile until it exits the site boundary. At that point it jogs WNW for about a mile, and then runs due 
west for about a Y. mile, and then SW for about half a mile. From there it proceeds due west for 
approximately 2 Y, miles where it reaches a point approximately ~ mile north of the proposed 
RBSS 1 site location. The RBSS 2 transmission corridor option would continue to proceed due 
west from this point. The first option for the proposed transmission line would, therefore, approach 
RBSS 1 from the east and would tie·in to the 230-l<V bus from the northern end of the substation. 
The alignment of this proposed corridor option would total approximately 5 Y. miles. 

For RBSS 2, the transmission line would continue to proceed due west from the point located !4 miles 
directly north of the proposed RBSS 1 site for an additional three miles, where it jogs NW for about Y, 
mile and then proceeds another 2 !4 miles to a point approximately one mile directly north of the 
proposed RBSS 2 site localion. Therefore, the transmission line would approach the proposed RBSS 
2 substation from the east and then tie-in to the 230-kV bus from the northern end of the substaUon, 
as in the RBSS 1 option. The alignment olthis proposed route would total approximately 11 % miles. 

Either Red Bluff Substation location is expected to occupy a total of approximately 90 acres. 
Substation components would include an undetermined number of 230-kV and 500-kV lines, 
230/500-kV transformer banks, circuit breakers, switchgear, and a microwave tower. A road would 
be included to provide vehicular access to the substation. The location and length of this road 
would be contingent upon the final location chosen for the RBSS. Land disturbance would be 
limited to the actual structure locations, construction staging areas, and access road. The RBSS will 
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be provided with a perimeter security wall, a minimum of eight feet in height, topped with a minimum 
of three strands of barbed wire. 

Implications for ProJecllmpaci Analysis: 

Selection of either of these routes between the PSPP plant sKe and the Red Bluff Substation will not 
substantially modify previous analyses with respect to air qualKy or water resources. Previous 
analyses in these disciplines have included a gen-tie line between PSPP and the RBSS and the 
differences between the selected route and the routes previously evaluated do not substantially 
change air emissions or water supply needs. The final selection of RBSS is expected to be 
identifled in Desert Sunlight's DEIS this spring. PSI prefers the eastern opUon for RBSS due to Its 
closer proximity to the project site and resulting lower cumulative environmental impacts for 
tnansmission lines in the area. 

WKh respect to biological resources, portions of the gen-tie line outside the PSPP plant site were 
located outside the areas surveyed for biological resources In 2009. Full protocol-level biological 
surveys for these additional areas are currently underway for both of the proposed RBSS 
transmission line corridor options. It is anticipated that transmission line pole locations and access 
road construction will resutt in modest increases in impacts to Sonoran Creosote Bush Scrub and 
Desert Dry Wash Woodland vegetation. The current surveys will ensure a level of biological 
resource data that matches that derived from the 2009 surveys. Upon completion of these surveys, 
the results and the related impact analyses will be forwarded to the CEC and other reviewing 
agencies. In addition, any necessary additional mitigation provisions will be calculated. 

With respect to cuttoral resources, portions of the gen-tie line outside the PSPP plant site are 
outside the area surveyed for cuttural resources In 2009. Cuttural resource surveys for these 
additional areas are currently underway in order to ensure a level of cultural resource data matching 
that derived from the 2009 surveys. Upon completion of these surveys, the results and the related 
impact analyses will be forwarded to the CEC and other reviewing agencies. The resources 
encountered will be incorporated into Project cultural resources evaluation and treatment programs. 

With respect to tnansmission line safety and nuisance impacts, the electromagnetic field (EMF) is a 
function of the physical configuration of the transmission line and the voltage and current levels. An 
EMF study was prepared for a line voltage of 230-kV. No significant tnansmission line-related 
impacts were identified as a resutt of the Project studies and, as such, no additional mitigation is 
required. The double circuit PSPP transmission lines will operate at 23Q-kV and will have a 
conductor surface electric field strength significantly below 15 kV per centimeter because of the 
large ("Bluebird") conductor chosen for the project. Radio frequency interference and audible noise 
levels are not expected to be a concern during operation of the line. 

CHANGES TO POWER BLOCK LAyoUT 

Minor refinements have been made to the power block layouts for each of the two plants to be 
constructed at PSPP. Generally, these updates Include a slightly enlarged ACC for Improved STG 
performance in hot weather; adding new, lower capacity water tanks that have a smaller diameter 
but are slightly taller than described In the AFC; and relocation and expansion of the water 
treatment area, which has been shifted to make room for the center header. In addition, the entre 
power block is reversed north to south from the orientation presented in the AFC. 
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These changes are reflected in attached drawing 2008-045E-PP-001-ALT, Piol Plan Air Cooled 
Condenser Oplion (Power Block Layout_ RevE.pdf) for a revised plol plan and power block layout 

Implications for Project Impact Analysis: 

The proposed layout changes do not involve disturbance of any previously undisturbed ground 
surface areas, Thus, they would have no Implicalions for existing analyses related to biological, 
cultural, or other natural resources. The changes would not substantially affect water use during 
construction or operation; The relatively minor changes to the sizes and layout of facilities within the 
PSPP site will not substantially change the existing visual resources impact analysis. Relatively 
small changes to power block facilities in the interior of the roughly 3,000-acre plant site will be 
virtually unnoticeable from offsite locations. 

The following paragraphs address the air quality implications of several proposed minor changes to 
the Project's emission sources, source locations, and modeling requirements, including: 

• Reconfiguration of the power blocks; 

• Increase in hours of operation of the cooling tower: 

• Correction to the number of mirror wash events used in the air quality impacts analysis; 

• Change to the maintenance vehicle travel within the solar field: 

• Elimination of the vehicle travel associated with the use of RO concentrate for dust 
suppression: and 

• Modeling to assess EPA's new 1-hour NO, standard (effective date April 12, 2010). 

The reconfiguration of the power block by itself would be expected to have a negligible impact to the 
air quality impacts analysis. Moving an emission source relative to the fence line or other receptors 
would be expected to change the modeling results at any specific receptor: however, given the 
distance from the power block to the fence line, any changes in equipment location within the power 
block would have a negligible impact to a receptor at or beyond the fence line more than 1,000 
meters away. 

PSI has determined that the wet cooling tower used for heat rejection of the lube oil and generator 
cooling loops will have to operate 24 hours per day rather than 16 hours per day as was stated in 
the AFC. PSI expects that the cooling tower will not operate at full capacity during the addttlonal8 
hours per day: however, emissions are estimated based on full load operation. The revised cooling 
tower emissions are shown in Table Air-2. The ambient air quality modeling analysis has been 
revised based on the emission increase. Modeling results are discussed and presented below. 

The AFC and subsequent Data Request responses contain inconsistent information regarding the 
frequency of mirror washing: the AFC Project Description stated once per week during the winter 
months and twice per week during the summer months and the AFC air quality analysis was based 
on washing once per month during the winter and twice per month during the summer. PSI has 
confirmed that the AFC Project Description more accurately reflects the anticipated wash schedule. 
The emission estimates for mirror washing have been revised to reflect the more frequent wash 
schedule: the emission estimates are shown in Table Air-3, The modeling results have also been 
revised based on the correct wash schedule: modeling results are discussed and presented below, 
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PSI has developed a more comprehensive understanding of the maintenance inspection 
requirements for the solar field and has revised the maintenance vehicle mileage and 
corresponding emission estimates accordingly. Simply put, the maintenance inspection vehicles 
would travel perpendicular to the solar troughs and piping in the vicinity of the connectors rather 
than parallel to the troughs and piping. In this way, the travel distance for inspections and 
corresponding vehicle emissions are reduced substantially compared to initial estimates; the 
emission estimates are also shown in Table Air-3. 

As noted elsewhere, PSI no longer proposes to use RO concentrate for dust suppression and 
instead will direct this wastewater stream to the evaporation ponds for disposal. Consequently. 
water truck use for dust suppression activities will not be required, and the emissions associated 
with water truck use would not occur. The maintenance vehicle emiSSion estimates shown in Table 
Air-3 have been revised 10 eliminate the emissions associated with water truck use. and the 
ambient air quality modeling results have been revised based on this Project change; modeling 
results are discussed and presented below. 

Finally, EPA has adopted a new ambient air quality standard for a one-hour averaging period for 
NO" effective April 12. 2010. The Applicant has prepared a modeling analYSis for the I-hour NO, 
standard to demonstrate compliance with this requirement. 

The worst-case normal operations emissions of the Project ancillary sources were modeled along 
with vehicular emissions from the solar field maintenance vehicles. The emission rates used in the 
modeling were adjusted from those presented in the AFC and subSequent Data Request responses 
as discussed above. As was established in the modeling submitted as part of Attachment DR-AIR­
5 to the Data Request responses in January 2010. there are no emissions sources wnhin six miles 
of the PSPP site that emn more than five tons per year of any crtteria pollutant. As a result, no 
modeling was performed of non-project sources beyond the addition 01 ambient background 
concentrations. The maximum modeled concentrations lor Project emissions are summed w~h 
ambient background concentrations lor comparison to the CAAOS/NAAOS in Table Air-4. 

As shown in Table Alr-4, the total concentrations comprised of maximum modeled impacts plus 
ambient background concentrations are below the CMOSINMOS lor all pollutants with the 
exception of the 24-hour PM10 CMOS and NMOS. and the annual PM10.CMOS. 

For the PM10 impacts, the ambient background already exceeds the standards and Project 
contributions are relatively small (28 percent and nine percent 01 the 24-hour and annual PM10 
CMOS, respectively). Note that identifying appropriate background data for use in this analysis is 
difficun because while the Project site is in a part of Riverside County deSignated as atiainment lor 
PM10, the available background data are from monitOring stations that are located to the west in 
parts of Riverside County or other counties that are deSignated non-attainment for PM10. 
Additionally, the closest monitors are located in urban/lndustrtall agricuttural areas which are 
unlikely to represent background pollutant concentrations in the Project area which is undeveloped 
desert. 

A discussion of the modeling methodology and the modeling resuRs are provided in the Modeling 
!report provided as Appendix A to thiS submittal. An archive Of the modeling file is provided as 
Appendix B to this submntal. 

ADDITION OF A TEMPORARY CONSTRUCTION POWER LINE FROM OFFSITE 
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Construction power will be provided to the site from Southern Califomia Edison. Two alternative 
sources of construction power are being investigated: a feed from the existing 12.47-kV distribution 
line thatfeeds the microwave tower located southwest ofthe Corn Springs Road interchange (see 
Figure Palen Telecom and Power Routing 2), and a new 12.47 kVtransmission line routed down 
the project transmission line right-of-way from Desert Center Rice Road. If the 12.47-kV distribution 
line located near the microwave tower South of 110 is the selected source, then the line will be 
extended under 1-10 and routed Into the PSPP site along the site access road. The Project will 
include construction of a 12.47-kV internal distribution system and step down transformers to 
provide power as needed to construction operations. 

Implications for Project Impact Analysis: 

USing temporary line power rather than portable generators lowers Project air quality impacts during 
construction. Emissions from power line construction would minimally increase emissions. 
However, installation of the temporary power lines would reduce the need for portable diesel-fueled 
generators and thus reduce NOx, SOx, VQC, CO and PM10 emissions during the construction 
period compared to the Project as described in the AFC. lower air qualtty impacts are anticipated 
as a consequence of this Project change. 

With respect to biological resources, the temporary construction power line corridor is outskte the 
area surveyed for biological resources in 2009. Full protocol-level biological surveys of the 
proposed alignments are currently underway. Potential biological impacts are expected to be 
minimal as this improvement consists of the blading and paving of an existing dirt road segment, 
approximately one mile in length, and the temporary installation of wooden poles. The current 
biological surveys will ensure a level of biological resource data that matches the data derived from 
the 2009 surveys. Upon completion of these surveys, the results and the related impact analyses 
will be forwarded to the CEC and other reviewing agencies. In addition, any necessary additional 
mttigation provisions will be calculated. 

Wtth respect to cultural resources, the temporary construction power line corridor is outside the area 
surveyed for cultural resources in 2009. Cultural resource surveys for these additional areas are 
currently underway. These surveys will ensure a level of cultural resource data that matches the 
data derived from the 2009 surveys. Upon completion of these surveys, the results and the related 
impact analyses will be forwarded to the CEC and other reviewing agencies. The resources 
encountered will be incorporated into the Project's cultural resources evaluation and treatment 
programs. 

RELOCATION OF THE EXISTING SCE 161-KV POWER LINE 

There is an existing Southern California Edison (SCE) 161-kV Eagle Mountain-Blythe power line 
which runs in a northwesterly direction across the southwest portion of the PSPP site. PSI is 
working with SCE to relocate the SCE line w~hin the BlM ROW. Figure T -Line 1, Palen 161-kV T­
Line Relocation, provides an overview of the proposed relocation. The transmission line relocation 
is part of ongOing Project activ~ies. The AFC identified this relocation as part of the proposed 
PSPP project. PSI is now making a slight alternation to the route of the relocated line to 
accommodate one gO-degree tum outside the fenceline rather than two t 35-degree turns. This 
change was recently requested by Southern California Edison. 

SCE will be required to remove approximately 6,200 feet of existing conductor, seven 65-foot 
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H-frame structures. one 65-foot three pole structure. and associated hardware and guying . The 
relocated power line will require SCE to install approximately 18 65-toot H-trame structures. 
three 65-toot three pole structures. approximately 8.000 feet of conductor. and associated 
hardware and guying. Because of the relatively limited size ot the project. the temporary 
equipment and material staging area would be limited to 20 acres. An unimproved spur road 
would be required to access the relocated transmission line segments and structure locations. 

New structure locations would first be graded and/or cleared of vegetation to provide a level and 
vegetation-free surface for footing and structure constructicn. Site preparation would also be 
required tor the assembly of the structures to provide a level and vegetation-free area for the 
laydown. assembly. and erection of the structures. This laydown area would be approximately 150 
teet by 75 feet (0.26 acre). 

Implications for Project Impact Analysis: 

Relocation of the Eagle Mountain-Blythe 161-kV line will not substantially impact air quality or water 
resources. Emissions associated with installation of power poles would represent a minimal 
increase in construction emissions and water consumption. The primary areas of concem with 
respect to the final gen-tie line route are biological and cultural resources because the selected 
route includes areas not previously surveyed for biological and cultural resources. The Impacts to 
water resources are expected to be minimal given the relatively short run and limited soil 
compaction required to install the spur road. laydown area. and pole structures. 

With respect to biological resources, portions oftha 7.QOO-foot corridor proposed for the relocated 
line are outside the area surveyed for biological resources in 2009. Full protoco~level biological 
surveys for these add~ional areas are currently underway. It is anticipated that transmission line 
pole locations and access road construction will result in modest increases in impacts to Sonoran 
Creosote Bush Scrub and Desert Dry Wash Woodland vegetation. The current surveys will ensure 
a level of biological resource data matching that derived from the 2009 surveys. Upon completion of 
these surveys. the results and the related Impact analyses will be forwarded to the CEC and other 
reviewing agencies. In addition. any necessary additional m~igation provisions will be calculated. 

With respect to cultural resources. portions of the 7.90O-foot corrtdor are outSide the area surveyed 
for cultural resources In 2009. Cultural resource surveys for these add~ional areas are currentiy 
underway In order to ensure a level of cultural resource data matching that derived from the 2009 
surveys. Upon completion of these surveys. the results and the related Impact analyses will be 
forwarded to the CEC and other reviewing agencies. The resources encountered will be 
incorporated into Project cultural resources evaluation and treatment programs. 

REFINEMENT OF THE DAILY CONSTRUCTION SCHEDULE 

Based on refinements to the Project construction plan. PSI has determined that certain construction 
activities would have to be conducted at night in order to meet the Project schedule. For instance. it 
has been determined that concrete pours should be conducted at night; the high ambient 
temperatures during the daytime hours would Jeopardize the quality of the concrete, as concrete 
cannot be poured if it is too hot. 

PSI also believes that solar collector assembly wor1< would have to be conducted 24 hours per day 
to meet the construction schedule. In addition, to provide a more comfortable work environment, 
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PSI would like to allow for certain other low-noise construction activities to be conducted at night, 
including pulling wire and welding , These activities would require operation of the concrete batch 
plant, generators, light plants, welders, forklifts , possibly small cranes, and miscellaneous other 
equipment. 

Implications for Project tmpact Analysis: 

The resource areas potentially affected by the requested change in daily work schedule are 
primarily noise and air quality. Noise impacts potentially could be different because the additional 
work hours would occur outside normal work hours and include nighttime hours where ambient 
noise levels are lower than during the day. Also, the impacts of Project emissions on ambient air 
quality are affected by meteorological conditions. There are calm atmospheric conditions during 
non-daylight hours including the hours around dawn and dusk that must be taken into account when 
analyzing the impacts of construction activities in those times of the day, 

With respect to noise impacts, PSI is willing to accept a timitation on construction activities outside 
the already proposed work hours that is consistent with the intent of Riverside County Noise 
Ordinance, This ordinance prohibits construction activities outside of specified hours within 1/4 mile 
of an existing residence, and PSI has recommended modification of a Condition of Certification 
NOISE-6 to make this limitation explicit. 

In the AFC and subsequent responses to Staff Data Requests, PSI had proposed to limit 
construction activities to eight hours per day during the winter months and 10 hours per day during 
the summer months. Under the original plan, only limited construction activities would occur at 
night, or during the early morning or late afternoon hours when stable atmospheric conditions 
prevail. PSI provided ambient air quality modeling to demonstrate that under these circumstances, 
Project construction would not cause adverse air quality impacts, 

Based on a review of the modeling results, the Applicant determined that the majority of the 
modeled impacts from construction activities were due to the heavy earthwork that would occur 
near the Project fence line. To evaluate the potential impact of the limited nighttime operations, we 
have assumed that no earthwork would occur outside of the daytime schedule previously evaluated, 
and thus emissions from graders, scrapers and dump trucks would not occur. All other construction 
equipment is assumed to be operational. The emissions from the non-earthwork equipment were 
evaluated using the modeling approach and methods described in the AFC and DR responses, 

The results of the revised construction modeling are shown in Table Air-5, As shown in the table, 
all impacts, when added to the appropriate ambient backgrounds, are below their respective 
NMOS/CMOS with the exception of 24-hour and annual PM10, and 1-hour NO" 

In the case of annual PM10 impacts, the maximum modeled annual mean for PM10 exceed the 
CMOS when background concentrations are added because the PM10 air quality monitoring 
station data used for this Project show that the annual PM1 0 CMOS is already exceeded in the 
area where the data were collected. Annual PM10 Project impacts represent only 17.7 percent of 
the CMOS for annual PM10 and only 10.4 percent of the total impact to the annual PM10 
concentrations when the worst-case background is considered. 

For 24-hour PM10, the air quality monitoring station data used for th is Project also shows that the 
CMOS are already exceeded in the area where the data were collected, Project impacts by 
themselves are below the NMOS and exceed the CMOS on only one 24-hour period out of the 
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1,095 days modeled, In that instance, the CMOS is exceeded at 4 receptors with a maximum 
concentration of 51.88 micrograms per cubic meter (~g!m3) compared to the CMOS of 50 ~g/m3. 
The four receptors are directly along the fence line to the north of the construction sources and 
within the PSPP right-of-way (ROW), with the diffuser area blocking public access to that fence line. 
Along with the very conservative nature of the modeling, the remoteness of the locetion and the 
extreme unlikelihood that the public would be at that location for any amount of time, the PM10 
impacts are not expected to pose a risk to public hea.h. 

For 1-hour N02, a total of 907 hours, or 3.4 percent of the 26,304 hours modeled, indicated 
impacts which, when added to the maximum ambient background concentration over the most 
recent three years of available data, exceeded the 1-hour N02 CMOS. As an additional 
refinement, time-matched background data was added to each modeled impact, and the sum 
compared to the 1-hour N02 CMOS. The results of those added values are shown in 
Table Air:5. Of the 907 hours that were examined, it was found that only fiVe hours out of the 
three-years modeled (less than one percent), when added to their time matched ambient 
background, would exceed the CMOS, with a maximum total concentration of 397 ~g/m3. 
These impacts occurred on or within 200 meters of the fence line directly to the north of the 
solar array installation sources after dark. Again, because of the remoteness of the location, 
the fact that the impacts that exceed the CMOS occur at night. and the inherently conservative 
nature of the modeling, the NO, impacts are not expected to pose a risk to public health. 

Note that identifying appropriate background data for use in this analysis is difficult because wrile 
the Project site is in a part of Riverside County designated as attainment for PM10, the available 
background data are from monitoring stations that are located to the west in parts of Riverside 
County or other counties that are designated non-attainment for PMl O. Additionally, the closest 
mon~ors are located in urban! industrial! agricultural areas which are unlikely to represent 
background pollutant concentrations in the Project area which is undeveloped desert. 

Because these results represent the worst-case location for the modeled sources, the limited 
number of hours (less than one percent of the hours modeled) in which exceedances occur, the 
limited duration of the construction causing these impacts, the fact that what exceedances do occur 
do so within the Project ROW, and the liklihood that the background concentrations used in the 
analysis exceed the actual background levels In the Project area, the adverse Impact to the public 
from construction activities within the constraints outlined in this discussion Is expected to be 
minimal. 

FINALIZATION OF THE TELECOMMUNICATIONS LINE 

The Project will obtain telecommunications service from the telecommunications service provider 
that serves the Desert Center area. Voice and data communications would be provided by a new 
twisted pair telecommunications cable. The routing of this cable will exit the Project site in the right­
of-way fer the site access road, cross under 1-10 west of the Corn Springs Road interchange and 
proceed to the microwave repeating tower located approximately 700 feet south of the freeway (see 
Figure Palen Telecom and Power Routing 2). Altha microwave tower additional equipment will be 
installed to connect project communications with the telecom provider's network. Wireless telecom 
equipment will be used to support communication with Staff dispersed throughout the project site. 
The project would utilize electronic telemetry systems to control equipment and facilities operations 
for the site. 
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Implications for Project Impact Analysis: 

The addition of new telecoml)1unications equipment to the PSPP would not substantially change 
project impacts In any of the topical areas addressed in the AFC. The installation of this line is not 
expected to have an adverse impact to air quality resources because the construction requirements 
do not differ Significantly from the construction plan and associated emissions presented in the 
AFC, and there are no operating emissions aSSOCiated w~h this equipment. 

With respect to biological resources, the telecommunications line corridor is outside the area 
surveyed for biological resources in 2009. Full protocol-level biological surveys oltha proposed 
alignments are currently underway. Potential biological impacts are expected to be minimal as this 
improvement consists of trenching and burying the lines in the drainage ditch under the freeway 
approximately 30 inches deep while taking adequate steps to avoid erosion. The current ~iological 
surveys will ensure a level of biological resource data that matches the data derived from the 2009 
surveys. Upon completion of these surveys, the results and the related impact analyses will be 
forwarded to the CEC and other reviewing agencies. In addition, any necessary add~ional 
m~igation provisions will be calculated. 

W~h respect to cultural resources, the telecommunications tine corridor is outside the area surveyed 
for cultural resources in 2009. Cultural resource surveys for these additional areas are currenUy 
underway. These surveys will ensure a level of cultural resource data that matches the data derived 
from the 2009 surveys. Upon completion of these surveys, the results and the related impact 
analyses will be forwarded to the CEC and other reviewin9 agencies. The resources encountered 
will be incorporated into evaluation and treatment programs. 

REVISED LIST OF WATER TREATMENT CHEMICALS 

Additional water treatment chemicals will be required for the boiler, RO system, clarifier, multimedia 
filters, and cooling towers. These additional water treatment chemicals (beyond what has already 
been provided in AFC Table 5.6-3) include soda ash, lime, sodium hypochlorite, coagulant, 
magnesium chloride, polymer, anti-scala nt, sodium bisulfate, corrosion inhibitor, dispersant, sodium 
hydroxide, scale inhibitor, biodispersant, phosphate, amine, and hydrazine. Currently, detailed 
engineering changes to the water treatment process are being prepared, and we expect the revised 
Table 5.6.3 showing all additional process chemicals including quantities, hazardous material and 
CAS #So relative toxicity and hazard class, RQ, PEL, storage description and capacity, and storage 
practices/special handling precautions, etc. will be provided to the CEC. 

Implications for Project Impact Analysis: 

Listed additional hazardous materials are typical water treatment chemicals; however, hazardous 
materials, such as sodium hydroxide, in sufficient concentration and quantity may trigger risk 
management plan or Califomia Accidental Release Prevention requirements. All hazardous 
materials storage or process vessels will be designed In conformance with applicable American 
Society of Mechanical Engineers codes. Bulk storage tanks or totes will have secondary 
containment structures capable of holding the tank or tote volume plus an allowance for 
precipitation. Concrete containment structures will be coated with a chemical resistant coating to 
ensure long-temn integrity of the containment structure. 

/5 

K-243 



Comment Letter 6 


PALEN SOLAR POWER PROJECT (09-AFC-7) 
CEC STAFF ASSESSMENT - ENGINEERING CHANGES 

RHDonse Date: Mav 4, 2010 

As with all other aspects of the PSPP, appropriate safety programs will be developed to address 
hazardous materials storage and use, emergency response procedures, employee training 
requirements, hazard recognition, fine safety, first aid/emergency medical procedures, hazardous 
materials release containmenUcontrol procedures, hazard communications training. Personal 
Protective Equipment training, and release reporting requirements. In short, the additional 
chemicals on sile would not affect Project Impacts. 

ADDITION OF AN ON·SlTE FUEL DEPOT PURING CONSTRUCTION 

A fuel depot will be constructed 10 refuel , maintain, and wash construction vehicles, It will occupy 
an area of approximately 75 feet x 150 teet and will consist of a fuel fanm with two 200O-gallon on­
road vehicle diesel tanks, two B,OOQ-gallon off-road vehicle diesel tanks, one 5O().gallon gasoline 
tank, and a wash water holding tank. Each diesel tank would be subdivided into two compartments, 
an 8,OOO-galion compartment for off-road diesel fuel and a 2,OOQ-gallon compartment for on-road 
diesel fuel. The fuel fanm will include secondary spill containment; a covered maintenance area, 
also wtth secondary containment; and a concrete pad for washing vehicles. (Please see the 
attached Figure Depot-1 , Fuel Depot Layout for a generalized layout of the proposed fuel depot.) 

Implications for Project Impact Anelyele: 

The gasoline storage tank is subject to air penmij requirements under SCAQMO rules; the diesel 
tanks are exempt from penmit requirements in the SCAQMD pursuant to Rule 219(E)(14)(c). 

The emissions from the two 10,OOOilalion diesel storage tanks and the 50Q-gallon gasoline storage 
tank proposed for PSPP were calculated using EPA's TANKS 4.090 tank emission estimation 
program and the maximum annual fuel usage during the construction and operational phases of the 
project. The maximum annual fuel usage was calculated from the CO, emiSSiOns derived from the 
OFFROAD2007 and EMFAC2007 mO<!e1s for each equipment and vehicle type used during the 
construction of the project. The CO, emissions were divided by the ARB's default CO, emission 
factor, which is based on the carbon content of the fuel, to estimate the fuel consumption. This 
method was selected to calculate fuel usage because the OFFROAD2007 model Incorporates fuel 
economy and average load rates into the emission factors, so addnional adjustments are not 
required. To prevent the underestimation of annual emissions, n was assumed that the maximum 
monthly fuel usage for the construction of the project would occur every month. The maximum 
annual gasoline and diesel usage from the operation of PSPP was taken from the GHG emissions 
calculations submitted in the DR responses, using the same method as described for construction. 
Note that this method would overestimate the fuel throughput and corresponding tank emissions 
during both construction and operations because some of the equipment Is expected to be refueled 
ollste. Fuel Depot emissions are summarized in Table Air-6 . The VOC emissions from these 
tanks are not expected to cause or contribute to a significant adverse air quality impact. 

As noted in the PSPP AFC (page 5.6-12), diesel fuel is the hazardous material with the greatest 
potential for environmental consequences during Project construction due to the volume of diesel 
fuel that will be used in construction equipment and the frequent refueling that will be required). 
When refueling is needed, vehicles will enter a dedicated refueling area where secondary 
containment is present to minimize the impact to the environment. A dedicated location increases 
the abllijy to effectively manage spills, leaks, storage, handling, loading/unloading, and other 
activities associated with vehicle fueling. Any fuel spilled will be contained and promptly cleaned up 

K-244 



Comment Letter 6 


PALEN SOLAR POWER PROJECT (09-AFC-7) 
CEC STAFF ASSESSMENT - ENGINEERING CHANGES 

R88ponse ~ate: May 4, 2010 

wilh no conlaminated soil generated. If anything. this Project change is expected to decrease the 
potential for environmental impacts associated with rerueling spills. 
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." 

~ Serial Project 

~ Number # 
Applicant 

n • 

!!! 
Stirling Energy 

n CACA 
AAOl 

Systems, Inc. .. 
47740 (SES) Solar ~ TwoLLC 

." 
~ First Solar 3" CACA 
U> B249 (Desert .., 

48649 ~. Sunlight) ~ 

'" 0 

Solar Partners 
z 

CACA Ivanpah SEGS .. .. B240 a. 48668 (OPT Ivanpah ... 
0 

LLC) 

First Solar 
z 

CACA 
Statelline .. .. B238 (formerly a. 48669 ... OptiSolar, 0 

Inc.) 
NextEra 

U> 
CACA Energy (FPL) -..,." 

~ . ~ B251 cS3 48728 Genesis 
0 

McC~ 

III 
CACA 

Solar 
~ 

~ 48741 
B291 Investments 

~ VI LLC (G-S) 

Date 
MegawaHe Planned Geographic 

Application Acres 
(Mw) Technology Area 

Received 

Solar: 
Imperial 

1/6/05 6,017 750 pending solar 
County T16S 
Rgs. 10 and 

thermal 
llE 

Solar. 
Desert 

1117106 14,905 550 pending 
Center Area 

photovoltaic 

Ivanpah, S of 
Solar: theCAINV 

11/17/06 6.873 400 pending solar line 
thermal T16NIR14E, 

T17N/R14E 

Solar: Ivanpah 
12114/06 4,168 380 pending Valley 

photovoHaic T17N1R14E 

Solar: . 
Blythe Area, 

Eastern 
1/31/07 20,608 250 pending solar 

Riverside 
thermal 

County 

Solar: 
(Baker) T. 1118/07 8,384 800 pending solar 
14N., R.8E. 

thermal 

Statu. of Application 

Joint EIS/IER with CEC as CEQA 
lead. AFC filed with CEC June 30. 

2008. AFCIPOD determined 
adequate under minimal criteria. 

NOI published 10/17/2008.NOA for 
DEIS be Targeted for 12118109 

Received cost recovery funds . 
Received POD. POD to be sent to 

NFO Contractors. Completing aerial 
topo mapping; initiating bio, cult 

surveys. 

Admin DEIS/FSA waiting on a few 
final chapters. Cumulative Impacts, 
Introduction, Biology and Air Quality. 
AU other chapters revieWed by BLM 
and CEC. Estimate publication of 

NOA for DEIS/FSA 10/30/09. 

Modified app~cation filed 817/09. 

Received cost recovery funds. 
Received POD. 

ROW in process for monitoring, 
water well drilling. 

Application complete. POD revision 
rec. 01/09. Issue wlWWcorrdor. 
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OJ 
CACA 

Solar 
~ 

~ 48742 Investments, 
Inc. (G-S) 

'" CACA Chuckwalla "." 
~~ B248 
~3 48808 Solar LLC 
~ 

Solar 
." Millennium 
~ CACA (Chevron 
'" B260 -g. 48810 Energy 
~ ., Solutions Co . ~ 

#2) 

." Chevron !!!. 
3 CACA Energy rn B260 
" 48811 Solutions Co. ~. 
~ 

<0 #1 ~ 

First Solar 
OJ 

CACA (fonnerly ~ 

11 48818 
B263 

OptiSolar, ~ 
Incl 

First Solar 
OJ 
~ CACA (fonnerly 
~ 48819 

B264 
OptiSolar, 

" Inc.) 

" First Solar 
a: CACA (fonnerly "' B271 ~ 
n 48820 OptiSolar, ~ 
!!l Inc.) 

OPT 
OJ 

CACA Broadwell ~ 

i! B262 ,; 48875 Lake LLC 

" (Brightsource) 

Solar: (Silurian 
1/18107 10,611 1,000 pending solar Valley) T16N, 

thermal R8E 

Solar: 
Desert 

9/15/06 4,099 200 pending 
Center area I 

photovo~aic 

(Palen) 
Solar: Desert 

3/14/07 3,117 484 pending solar Center area 
thennal in Eastern 

RIVCO 

Solar: Blythe area in 
3/16/07 11 ,056 968 pending solar Eastern 

thermal RIVCO 

Solar: 
(Opal) T.2N, 

2/26/07 15,824 1,205 pending 
R9E &R10E 

photovo~aic 

Solar: 
(Desert 

Ruby) T3N, 
2126/07 14,372 1,000 pending 

R5 &6E; 
photovo~aic 

T4N,R5E 

Mojave area 
Solar: near Hwy. 14 

2/13/07 5,325 745 pending below Pin 
photovoltaic Tree Canyon, 

N. ofHwy. 58 

Solar: 
raN and 9N; 

1/24/07 8,625 500 pending solar 
R7E 

thennal 

Application complete. original POD 
rec. but due to change in technology 
PV is needed. New POD pending. 

Received cost recovery funds. NOI 
being sent out (for publication) in 

Federal Register 11/9/07 

Sent, Revised Financial Plan and 
Request for Additional Cost 

Reimbursement Funds 10/1912009 

Sent, Revised Financial Plan and 
Request for Additional Cost 

Reimbursement Funds 10/19/2009 
Requested updated POD 9/9/09 

winthin 30 days. AFC filed wi CEC 
8124/09 

Rec'd cost recovery funds. wlin 29 
Palms segregation area. Rec'd POD. 

Review of POD pending 

Rec'd cost recovery funds. wlin 29 
Palms segregation area. Rec'd POD. 

Review of POD pending. 

No cost recovery received. Received 
POD. 

Received cost recovery funds. 
Received POD. 
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.. 
§" 

~ 
,;: 
~ 

'" ~ 
i 

f 
~ 
~ 

I 
~ 

f :r 

i 
~ ,.. 
~ 

II 
a: 

1 

NextEra 
CACA Energy (FPL) • 

B252 
48880 Genesis Ford 

Dry Lake 

First Solar 
CACA 

B265 
(formerly 

48941 OptiSolar, 
Inc.) 

CACA 
Leopold 

49002 
B302 Companies, 

Inc. 

Boulevard 
CACA 
49004 

Associates, 
LLC 

CACA 
Boulevard 

49006 
B323 Associates , 

LLC 

CACA 
Boulevard 

49008 
B324 Associates, 

LLC 

Solar 
CACA 
49016 

B299 Millennium, 
LLC 

Blythe Area, 
Solar: 

1/31107 18,083 250 
Eastern 

pending solar 
thermal 

Riverside 
County 

Solar: (Desert 
417107 5,033 585 pending Onyx) T11N, 

photovo~aic R3&4W 

Ward Valley 

Solar: 
T1S/R19E, 

4/2107 35,466 4,100 pending solar 
T1N/R19E, 

thermal 
T2N/R19E, 
T1N/R20E, 
T2N1R20E 
Mesquite 

Solar: Hills 
5/14/07 6,959 1,000 pending solar Tl0NIR8E, 

thennal T11NIR8E,T 
llNR9E 

. Solar: Killbeck 

5114107 12,046 1,000 pending solar 
T2N/R16E, 

thermal 
T3NIR16E, 
T2NIR7E 

Cadiz lake 

Solar: 
T1NIR15E, 

5/14/07 35,639 1,000 pending solar 
T2N/R15E, 

thermal 
T1NIR16E, 
T1s/R16E. 
T2N1R16E 

Near 
Solar: Ridgecrest 

3123/07 3,811 745 pending solar City Limits off 
thermal of Brown Rd. 

Hwy395 

Received cost recovery funds. 
Application complete pending 30% 

engineering design 9/9/09. 

Received cost recovery funds. 
Received POD. POD review 

pending. 

POD forwarded to contrac1or for 
Review 8126/09 

POD forwarded to contrac1or for 
Review 8126109 

POD forwarded to contrac1or for 
Review 8/26109 

POD forwarded to contrac1or for 
Review 8/26109 

Received cost recovery funds. 
Received POD. 

" 

- --.-.~----------~--------, 
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'" First Solar 
1i CACA (formerly '" B273 m 
n 49017 OptiSolar, ~ 
!!1. Inc.) 

." 
~ 

Bull Frog 3' CACA rn Green Energy, 
'" 49097 ~. 

LLC ~ 

'" ~ 
." 
!!. 
3 CACA OTB Power rn .., 49098 Holdings, Inc. ~. 
~ 

'" ~ 

[!! 
CACA n B284 

Sun Peak 
m 

49150 Solar ~ 

First Solar 
III 

CACA (formerly ~ 

iii 
0 49361 OptiSolar, 
~ 

Inc.) 

rn 
..,." CACA OptiSolar, Inc . 
~. ~ B292 
~3 49397 (Quartzite) 
~ 

On the W 
side of Hwy 

395 near 
Kramer 

Junction in 

Solar: 
the proximity 
of the current 

4/3/07 6,719 745 pending 
solar power 

photovoltaic 
plant 

development 
and the 
former 
Federal 

penitentiary . 

Blythe Ca 
Solar: 

area S. of 1-
6/13/07 6,634 2,500 pending 

10 in Eastern 
photovoltaic 

RIVCO 

Blythe Ca 
Solar: 

area S. of 1-
6113/07 8,746 1,000 pending 

10 in Eastern 
photovo~aic 

RIVCO 

Solar: Imperial 
7/17/07 5,464 500 pending County T13S, 

photovo~aic R12E 

Solar: (Amber) 
10/9/07 7,936 500 pending T4N,R3, R4E 

photovoltaic &R5E 

Solar: Blythe area in 
9/28/07 7,548 600 pending Eastern 

photovoltaic RIVCO 

Rec'd cost recovery funds. Letter 
sent to OptiSoiar re: re-established 

application (11/13/08) 

Received cost recovery funds. 
Received POD. 

Appplication Rejected; Case Closed 
10/1912009 

Received cost recovery funds. 
Received POD. Req'd name change 

documents 9/4/09. 

Denial of Application letter sent 
11/13/09 due to non-payment of 

cost recovery funds. 

, 
Proffer Established. 

Received POD. 
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z 
CACA 1« 

D. 
49423 ~ .. 

f CACA 
~ 49424 .. 

[ CACA 
49430 ~ .. 

I CACA 
49431 ~ .. 

f CACA 
i' 49432 .. 

.g>." CACA ,n 49488 .. 
"'." CACA 
l~ 49489 .. 
.g>." CACA 
"'~ 63 49490 .. 
"'." CACA 
l~ 49491 .. 

Solei, Inc. 

Solei, Inc. 

Iberdrola 
Renewables 

Boulevard 
ASSOciates, 

llC 

B304 PG&E 

EnXco 
Development, 

Inc . 

EnXco 
Development, 

Inc . 

EnXco 
DeVelopment, 

Inc. 

EnXco 
Development. 

Inc . 

Solar: 
Arrowhead 
T9NJR20E, 7123/07 6,614 500 pending solar 
T9NIR21E, 

thermal 
Tl0N/R21E 

Solar: 
Stedman 

7123107 7,453 SOD pending solar 
TSNJR9E, 

thermal 
TSNIR10E, 
T6N/RllE 

Solar: Cadiz Lake 
9120/07 13,373 pending solar T4N/R14E, 

thermal T18N/R14E 

KeUbaker 
Solar: Rd.l Amboy 

9121/07 10,199 1,000 pending solar TSNJR12E, 
thermal T7N/R12E, 

T6NJR13E 

Solar: 
Cadiz} 

pending 
Trilobite 9/24/07 5,313 800 otherl 

T5N/R13E, 
unknown 

T5NIR14E 
technology 

Solar: Blythe area in 
11/13/07 1,327 300 pending solar Eastern 

thennal RIVCO 

Solar: Blythe area in 
11/13/07 16,088 300 pending solar Eastern 

thermal RIVCO 

Solar: Blythe area in 
11/13/07 20,608 300 pending solar Eastern 

thermal RIVCO 

Solar: Blythe area in 
11113/07 1,327 300 . pending solar Eastern 

thermal RIVCO 

Moved to 1 st in line. Oct 09 

POD forwarded to contractor for 
Review 8/2S/09 

POD forwarded to contractor for 
Review 8126/09 

POD forwarded to contractor for 
Review 8126/09 

Received cost recovery funds. 
Received POD, POD to be sent to 

NFO Contractors, Completing aerial 
topo mapping; initiating bio, cult 

surveys . 

Proffer Established. 
Received POD. 

Proffer Established. 
Received POD. 

Proffer Established. 
Received POD. 

Proffer Established. 
Received POD. 

--- --- . - - ------------------------1 
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." ., 
3" CACA 
(/) B300 Solei, Inc. -g. 49493 
~ 

"' 0 

" ., 
3" CACA 
(/) B300 Solei, Inc. 
" 49494 ~ . 

.g 
0 

l First Solar 

" 
CACA (formerly 

~ 49511 OptiSolar, 
~ Inc.) 

Stirling Energy 
'" ., CACA Systems, Inc. 

~ 49537 
AA02 

Solar One 
Phase 2 

Desert 
Solar: CenterN. on 

1116107 8,750 500 pending solar Hwy 177 in 
thermal Eastem 

RIVCO 
Desert 

Solar: Center N. on 
1116104 7,317 500 pending solar Hwy 177 in 

thermal Eastem 
RIVCO 

On the E side 
of Ridgecrest 

along the 
boundary of 
China Lake 

Solar: 
Naval 

11128107 8,943 600 pending 
Weapcns 

photovottaic 
Center 
through 
Poison 

Canyon in 
the Hwy 178 

corridor to 
Trona 

Solar: 
T.8&9N. , 

3114/07 3,392 350 pending solar 
R.5&6E 

thermal 

Application Rejected; Case Closed 
1011912009; appeal period ends Nov. 

20 

Application Rejected ; Case Closed 
1011912009; appeal period end Nov. 

20 

Reed cost recovery funds. Letter 
sent to OptiSolar reo re-established 

application (11113108) 

(9122109) Winzel & Kelly report on 
hydrology and 30% designs indicate 
feasible and sufficiently developed to 

move forward to NO!. (6122109) 
CEC Informational Hearing held; 

BLM NOI Scoping meeting 
concurrently; determining if 

applications can be merged into one 
application. 
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iil' 
Stirling Energy 

CACA Systems, Inc. 
iii AA02 
i 49539 Solar One 

Phase 1 

'" Chevron 
" CACA 
iii B323 Energy 
i 49561 

Sofu1ions Co. 
Ca~ness 

'" " CACA Soda Min, a 49584 
B313 

i llC (former 
SolenerQis) 

Power 
'" " CACA Partners a 49585 Southwest 0 
~ 

(EnxCo) 

!!l 
First Solar 

&' CACA (formerly 

~ 49613 
B326 

OptiSolar, 
Inc.) 

!!! 
CACA 

Pacific Solar 
&' 

49615 
B319 Investments, 

~ Inc. (Iberdrola) 

" ~ CACA 
Bull Frog 

'" Green Energy, .., 49702 ~. 
~ LLC 
'" 0 

Solar: 
3/14/07 5,212 500 

T.8&9N., 
pending solar 

R.6E 
thermal 

Solar: 
1217107 518 45 pending 

T4N R2E. 

Ilhotovoltaic 
Secs; 19,20 

(Soda 
Solar: 

12118/07 7,995 350 pending 
MountainlRa 
sor) T12N, 

photovoltaic 
R7E &8E 

Solar: (Troy lake) 
12112107 3,710 1,000 pending solar T8N, R4E, 

thermal T9N, R4E 

Imperial 
Solar. 

County T13S, 1213/07 7,525 500 pending 
photovoltaic 

R9E; T12S, 
R9E 

Solar: 
Imperial 

9/5/07 28,174 1,500 pending solar 
County Ts 

thermal 
14S& 15S, 

Rs.19 & 20 E 

Solar: 
Blythe Ca 

6/1/08 22,717 2,500 pending 
area S. of 1-
10 in Eastem 

photovoltaic 
RIVCO 

(9122109) Winzel & Kelly report on 
hydrology and 30% designs indicate 
feasible and sufficiently developed to 

move forward to NOI. (6122109) 
CEC Informational Hearing held ; 

BLM NOI Scoping meeting 
concurrently; determining if 

applications can be merged into one 
aDDlication. 

Complete POD 6/25/09. EIS 
in~iated ; NOI published 7/23/09. 

Application received. Detailed POD 
received 9/16/08. Revised POD req. 

due 3/09. Joint proj wi SBCO 

Application received. Revised map. 
POD revision rec. inadequate from 
ou1line. Revised POD due 02/27/09 

Received cost recovery funds. 
Signed MOU rec'd 6129/09. 

Inadequate POD submitted with 
application. Acreage needs to be 
refined. Working wlapplicant to 
identify issues. POD Itr sent to 

applicant 7/31/08. Cost recovery 
funds rec'd. 

'Received cost recovery funds. 
Received POD. 
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'" CACA 
NextLight .. 

~ 49811 
Renewable 

~ Power LLC 

z 
CACA Iberdrola .. .. 

<> 49813 Renewables .. 
~ 

ill 
() CACA 

8321 
SolarReserve, .. 

49884 LLC ~ 

ill Power 
() CACA 

8320 
Partners .. g 50013 Southwest 

LLC, (EnXco) 

ill LightSource 
() CACA 

8334 Renewables .. 
50174 g LLC 

." .. 
Lightsource 3' CACA 

'" Renewables, 
" 50379 ~. LLC ~ 

"' ~ 

z 
CACA .. .. Ausra <> 50504 5' 

~ 

z 
CACA .. .. Ausra .. 50506 .. 

~ 

Solar: 
Ludlow 

3/24/08 7,691 500 pending 
7N,7&8E 

chotovoltaic 

Solar: Cadiz-East 
4/1/08 12,833 1,000 pending solar T4NIR15E, 

thermal T4NIR16E 

Imperial 

Solar: 
County T16S, 

4124108 3,830 100-250 pending solar 
R17E,Sec 
21 , 22, 23, 

thermal 
26, 27, 28, 
33, 34,35 

Solar: 
Imperial 

417108 1,064 300 pending 
County T. 10 

photovoltaiC 
S., R. 14 E, 
sec.22, 26. 

Imperial 
County 

Solar: 
T16117S, 

8111108 2,571 400 pending 
R17118 E. , 

South of 1-8, 
photovoltaic 

North of 
State Hwy 

98 . 

8lythe Ca 
Solar: 

area S. of 1-
818108 2,446 550 pending solar 

10 in Eastem 
thermal 

RIVCO 

Solar: 
11117/08 pending solar Danby Lake 

thermal 

Solar: 
11118/08 22,622 pending solar Danby Lake 

thermal 

90-Day POD letter sent. 
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Survey Approach and Methodologies for the 

Solar Millennium Parabolic Trough 


Palen Solar Power Project 

2010 


Biological Resource Survey Approach 

After submittal of the Application for Certification (AFC) documents to the California Energy Commission 
(CEC) in 2009, an alternative site configuration was proposed for the Palen Solar Power Project (PSPP). 
Additionally, various Project design refinements were made related to potential transmission line routes 
and the substation area. 

Additional biological surveys are needed in 2010 to gather data concerning an alternative site 
configuration and changes in linears in support of Project review, approval, and permitting. The following 
biological resource surveys will be conducted at the Project site during 2010: desert tortoise (Gopherus 
agassizii; DT) survey, burrowing owl (Athene cunicu/aria; WBO) survey, botanical survey (vegetation 
community mapping and rare plant surveys), golden eagle (Aquila chrysaetos; GOEA) survey, and 
jurisdictional waters delineation. 

All protocols to be implemented in 2010, and described herein, are consistent with 2009 survey protocols, 
with the exception of a few modifications to the DT protocol, rare plant surveys, and jurisdictional waters 
surveys. DT protocol surveys for 2010 were initiated eariier than in 2009, and earlier than specified in 
established protocols (with U.S. Fish and Wildlife Service concurrence; see "Desert Tortoise Protocol" 
below). Botanical surveys in 2010 will address additional special-status plant species not previously 
included In 2009 surveys (see "Botanical Surveys" below). The jurisdictional waters delineation In 2010 
will also include surveys of a 250-foot buffer of Project and Alternative disturbance areas not included in 
the 2009 surveys (see "Jurisdictional Waters Delineation" below). 

Some survey protocols have already been initiated in 2010 at the Project stte. DT surveys were initiated 
on March 16, 2010. Botanical surveys were initiated on March 8, 2010. GOEA surveys have also been 
initiated. Jurisdictional waters delineation surveys have been completed. WBO surveys have not yet been 
initiated at the PSPP site but are antiCipated to begin during the week of April 26, 2010. 

In general, surveys at the Project site will occur within 1) proposed Project disturbance areas (based on 
footprint refinements) and, 2) Project disturbance area buffer zones that were not previously surveyed in 
2009. At the PSPP site, surveys will additionally occur within 3) proposed Project Alternative Site 
disturbance areas (or Alternative disturbance areas) and 4) Alternative disturbance area buffer zones that 
were not previously surveyed in 2009. 

A detailed description of the survey locations and methods for each biological resource survey being 
implemented in 2010 is provided below. 

Biological Resource Survey Protocols 

This section identifies the specific locations in which biological resource surveys have already been 
completed (e.g .. , survey extent [2009]) and will be conducted in 2010 (e.g., survey areas [spring 20101 
and buffer survey areas [spring 2010]) at the Project site (Figures P-l through P-4; see Attachment 1 for 
all figures), and describes the detailed survey methodologies (i.e., protocols) that will be implemented in 
2010. If Project or Alternative disturbance areas are further modified after the date listed on this 
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document. survey areas and protocols may be modified accordingly to meet the purpose and intent of 
documenting and evaluating the environmental baseline for biOlogical resources on the Project site. 

Desert Tortoise Protocol 

DT surveys will indude a combination of Presence-<lr-Absence surveys (I.e., 100 percent coverage 
surveys), and additional transect-based sign surveys within a Project buffer zone. DT Presence-or­
Absence surveys will occur in suitable habitat within proposed Project disturbance areas and AHemative 
disturbance areas for which surveys were not previously conducted in 2009 (Figure P-l). Sign surveys 
will occur along CEC-requlred buffer transects (placed at 1,000-foot, 0.75-mile, and I-mile Intervals from 
disturbance areas) that were not previously surveyed In 2009 (Figure P-l); see below for more complete 
descnption of CECrequired buffer transects. A habitat assessment for DT has already been completed 
at the Project site in February 2010 and areas to be surveyed in 2010 were determined to be potentially 
suitable for DT. 

Pr...nce-or-Absence Surveys 

Presence-<lr-Absence surveys (100 percent coverage surveys) for DT durtng 2010 will follow the 
guidelines published in the 1992 U.S. Fish and Wildlife Service (USFWS) survey protocol (USFWS 1992), 
with the following exception: no surveys of the five zone of influence (ZOI) transects that are typically 
required outside of and parallel to the disturbance area at 100, 300, 600, 1,200, and 2,400 feet will be 
conducted . Use of the USFWS 1992 protocol with the exception of ZOllransects (as occurred In 2009), 
rather than the revised 2009 protocol (USFWS 2009), was agreed upon by USFWS, Califomla 
Department of Fish and Game (CDFG), U.S. Bureau of land Management (BlM). and CEe in 2009 pnor 
to survey initiation per an email communication dated March 10, 2009. from Julie Vance (refer to Section 
2.2.1 olthe AFC). 

In accordance with the 1992 USFWS protocol, previously unsurveyed portions of the Project disturbance 
area at the Project site will be surveyed using transects spaced approximately 30 feet apart along 
transects onented north to south or along transects that are parallel to the edges of the disturbance 
areas. The survey will be conducted by slowly and systemalically walking linear transects while surveyors 
visually search for DT and sign. Particular emphasis will be placed on searching around the bases of 
shrubs and along the banks 01 shallow washes. All types of DT sign (live tortOises, shells, bones, scutes, 
limbs. scat. burrows. pallets. tracks. egg shell fragments, dnnking sites etc.) will be recorded using a 
Global Posi~oning System (GPS) unit. II vegeta~on or topography reduces the surveyor's ability to see 
DT sign, the spacing between survey transects will be reduced, as necessary. this would occur in areas 
with high vegetation density or where topography obscures the surveyor's abi lity to see DT sign. 

Any DTs observed will be measured at middle carapace length (Mel) and evaluated for health. 
Photographs of DT observations will be taken when possible (e.g., animal not deep In burrow). 
Photographs of large carcasses andlor unusual sign will also be taken. Burrows, scat, and shell remains 
will be dasslfled using the Information Index for Desert Tortoise Sign: Burrows and Dens, Scats and Shell 
Remains as in the USFWS protocol (USFWS 1992). 

DT Presence-<lr-Absence surveys were Ini~ated on March 16,2010 (with wildlife agency approval; see 
discussion below) at the PSPP site; at this time mean daily temperatures had reached a minimum of 
approximately 65· F, adequate annual forage was available for DTs, and evidence 01 DT actlvlty was 
observed at the nearby Blythe Solar Power Project site. The proposal to initiate Presence-<lr-Absence 
surveys at the PSPP site earlier than the March 25 to May 31 survey period. as stated in the UFSWS 
1992 protocol, or the Apnl through May survey panod as stated in the USFWS 2009 protocol (USFWS 
2009), was presented in a leiter 10 Pete Sorenson at the USFWS (dated March 2, 2010, attached) with 
subsequent USFWS concurrence via email from Pete Sorenson on March 16, 2010. DT surveys will 
continue roughly until the end of Apnl or until the survey effort is completed (pnor to May 31). 
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After completion of Presence-or-Absence surveys, results will be used to calculate estimated adult DT (> 
160-mm MCl) abundance within disturbance areas surveyed in 2010. Abundance estimates will be 
calculated according to the 2009 survey protocol (Preparing for Any Action That May Occur within the 
Range of the Mojave Desert Tortoise (Gopherus agassizil) [USFWS 2009)) if protocol assumptions are 
met (e.g., minimum of 20 DTs are detected within the survey area). 

Buffer Transect Sign Surveys 

To comply with the recommendations of the draft CEC Recommended Biological Resources Field Survey 
Guidelines for Large Solar Projects (CEC 2007a), transects outside of and parallel to proposed Project 
disturbance areas will also be surveyed for DT and their sign (Figure P-1). These CEC-required buffer 
transects will be placed at 3,960 feet (0.75 mile) and 5,280 feet (1 mile) from and parallel to the edge of 
nonlinear portions of disturbance areas as well as at' 1,000 feet from the edge of linear portions of 
disturbance areas (e.g., transmission line). Surveys along buffer transects will be conducted in a similar 
fashion as for transects described for Presence-or-Absence surveys, by slowly and systematically walking 
linear transects while surveyors visually search for DT, their sign, or other special-status species and their 
sign. Particular emphasis will be placed on searching around the bases of shrubs and along the banks of 
shallow washes. These transects are ",!ore broadly focused than the DT Presence-or-Absence protocol 
transects, described above, and are not a part of the 1992 USFWS DT protocol requirements. However, 
they provide additional information on DT occurrence and habitat suitability as well as other biological 
resources in the area surrounding Project or Alternative disturbance areas. 

Western Burrowing Owl Protocol 

WBO surveys will focus on suitable habitat in proposed Project disturbance areas Alternative disturbance 
areas, and surrounding buffer zones that were not surveyed in 2009 (Figure P-2). Surveys will follow the 
Burrowing Owl Survey Protocol and Mitigation Guidelines prepared by The California Burrowing Owl 
Consortium (CBOC) (1993). In accordance with the protocol, a habitat assessment (Phase I survey) for 
WBO will be conducted in previously unsurveyed portions of the Project and Alternative disturbance 
areas and in the surrounding 150-meter (approximately 492-foot) buffer zone. Following the Phase I 
survey, a focused burrow survey (Phase II survey) and WBO survey (Phase III survey) will be conducted 
in suitable habitat within proposed disturbance areas and the surrounding 492-foot buffer zone. Also, a 
more general survey of habitat suitability and occurrence of WBO, other speCial-status speCies, and sign 
will be conducted within a 1-mile CEC buffer surrounding disturbance areas (according to the CEC's Draft 
Recommended Biological Resources Field Survey Guidelines for large Solar Projects [CEC 2007a)), if 
accessible to the biologists conducting the surveys (see "General Biological Survey Details," below). 

The following describes, in more detail, the WBO survey approach and methodology that will be followed 
in 2010, and is consistent with surveys conducted in 2009. 

Phase I Survey: Habitat Assessment 

A habitat assessment (Phase I survey) for WBO will be conducted by qualified biologists in early spring 
2010. The unsurveyed portions of proposed Project and Alternative disturbance areas and the 
surrounding 150-meter (approximately 492-foot) buffer zone will be evaluated for suitability for WBO, as 
well as unsurveyed areas within a 1-mile buffer of proposed disturbance areas. Suitable habitat for WBO 
includes open habitat with available burrowing opportunities, including agricultural fields (active and 
fallow), Mojave creosote scrub, desert saltbush, ephemeral washes, and ruderal areas. Suitable habitat 
will be mapped in the field using high-resolution field maps and GPS units. AnyWBOs orWBO sign (e.g., 
whitewaSh, pellets, feathers) observed during the Phase I survey will be recorded and mapped. 
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Ph.se II Survey: BulTOW Mapping 

The Phase II burrow survey will be initiated in early spring and will mostly be conducted concurrently with 
focused Presence-<>r-Absence DT surveys. The Phase II burrow survey will occur In suitable WBO habitat 
within previously unsurveyed portions of proposed Project and Alternative disturbance areas, as well as 
within the 492·foot buffer lone. as required by the CBOC protocol. Where the Phase II burrow survey is 
conducted concurrently with Presence-or·Absence DT surveys, it will be conducted along pedestrian 
transects spaced at a maximum of 10 meters (approximately 30 feet) apart; otherwise, spaCing between 
transects may extend up to 30 meters (approximately 100 feet), In accordance with the eBOe protocol. 
Biologists conducting the Phase II survey will record and map potentially suitable burrows (based on 
burrow dimensions and characteristics); they will also record and map WBO observations, presence and 
types of weo sign (e.g., whitewash, pellets, feathers) observed, and active or potentially active weo 
burrows (based on the presence and quality of sign at suitable burrows). These features will be recorded 
electronically using GPS units and on data forms; WBO observations and potentially active burrows will 
also be mapped on field maps. Phase II burrow data will also include the type of burrow, if known (e.g., kit 
fox [Vulpes maaotis); DT), and a GPS identity code. 

Phase III Survey: BUlTOWing Owl Surveys, Census, and Mspplng 

Phase III surveys will be initiated and completed during the peak breeding season (April 15 through July 
IS, as defined in the eBOC protocol) and will continue until all burrows with weo sign have been visited 
on four separate days. Phase III surveys are intended to determine owl presence on the site and how the 
site is being used by WBO. It is anticipated that surveys will be completed by the end of May 2010. 
During the flrst survey visit of Phase III. previously mapped (during Phase II) suitable burrows will be 
surveyed by biologists carefully approaching on foot to determine the presence of WBOs andlor weo 
sign, in order to assess potental burrow status. Subsequent survey visits (I.e., vis~s 2-4) will focus on 
burrows with WBO sign. Based on 2009 survey resuns, the Project Sites are known to include several 
burrows with weo sign that is old and degraded, sparse, and absent of any indication of current or recent 
use. Although all burrows with confirmed weo sign (including those with old. degraded or sparse sign) 
will be surveyed four times, only burrows with sign of current or recent occupancy by WBOs will be 
identified as "potentially active" for purposes of th is survey. For any potentially active WBO burrows 
(i.e., burrows with sign of current or recent occupancy by WBO) identified during viSit 1, the burrow areas 
will be obS8fVed during subsequent vistts (i.e., visits 2-4) using binoculars or a spotting scope, using the 
vehicle as a blind (W possible); all other burrows wilh sign will be approached on fool. It Is important to 
minimize disturbance near active/occupied burrows; if WBOs are detected In association with a burrow, 
attempts will be made to determine the burrow status without approaching the burrow too closely on fool. 

Phase III surveys will be conducted between 1 hour before and 2 hours after sunrise. and between 2 
houns before and 1 hour after sunset. Phase III surveys will not be conducted during Inclement weather 
(e.g., wind speeds> 20 miles per hour, heavy rain or fog, etc.). Field data recorded during each survey 
viSit will include date; survey number; weather conditions (temperature, wind, precipitation, cloud cover); 
surveyor name; start and stop times for each survey visit; location of burrows surveyed during each visit; 
the suitability of each burrow, based on burrow dimensions and characteristics (collected during finst visit 
to the burrow): presence, absence, and type of weo sign (if present) at each burrow; occupancy status 
(active, potentially active, inactive, based on presence and condition of sign); documentation of any WBO 
detections, Including abundance, age, sex, and behavior; and other wildlife species observed. 
Photographs will be taken of all potentially active burrow locations. In addition, photographs of individual 
weOs and active burrows would be taken, if possible without disturbing owls. Any special·status species 
or their sign observed during these surveys will be recorded electronically using GPS and on data forms. 

Botanical Surveys 

Botanical surveys in 2010 will Include vegetation community mapping (to be conducted during spring) and 
rare plant surveys (to be conducted during spring and fall, depending on the timing and amount of 2010 
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precipitation). Vegetation community mapping will occur within proposed Project disturbance areas, 
Alternative disturbance areas, and within associated one-mile CEC buffers that either were not 
previously surveyed or need to be resurveyed using a smaller minimum mapping unit (MMU) (refer to 
"survey areas (Spring 201 Or and buffer survey areas (Spring 2010)" on Figure P-3). Rare plant surveys 
will occur within the Project (or Alternative) disturbance areas and associated I-mile CEC buffer areas 
that were not previously surveyed in 2009 (refer to "survey areas (Spring 2010r and buffer survey areas 
(Spring 2010)" on Figure P-3). 

Additionally, rare plant surveys at the PSPP site will also occur within proposed disturbance areas 
(Project or Alternative) and associated one-mile CEC buffer areas (Figure P-3) that were previously 
surveyed in 2009 (Le., refer to "survey extent (2009)" on Figure P-3), to the extent necessary, to comply 
with the December 2009 CEC data request for consideration of 15 additional special-status plant species 
and detailed mapping of ribbed cryptantha (Cryptantha costata). . 

Botanical surveys were initiated on the PSPP site on March S, 2010. 

vegetation Community Mapping 

Vegetation community mapping during spring 2010 will be conducted in accordance with the same 
methods as 2009 mapping efforts, with minor updates based on 2009 field experience. These updates 
include the following topics: 

• Scale of field maps: Field maps used for vegetation mapping will have a scale of 1 inch = 700 feet. . 
Maps at a 200-foot scale (used in 2009) were determined to exceed the resolution of the aerial 
imagery available and were found to be too cumbersome given the large size of the Project sites 
being surveyed. 

• Clarification of mapping intenSity: Similar to 2009, survey intensity in 2010 will vary according to 
the MMU of disturbance areas versus the I-mile CEC buffers; areas with smaller MMUs 
(disturbance areas) will be surveyed with greater intensity than areas with larger MMUs (I-mile 
CEe buffer areas). To accomplish this, field biologists will walk transects at a spacing that allows 
visual coverage of all unique vegetation signatures having an area equal to or greater than the 
defined MMU size. 

A detailed methodology for 201 0 vegetation community mapping is provided below. 

Field biologists will use orthotopographic maps at a scale of 1 inch equals 700 feet for both vegetation 
mapping and recording rare plant points or polygons (see "Rare Plant Surveys" below). If rare plants are 
documented during vegetation mapping, these sites will be noted and revisited during focused rare plant 
surveys in order to map plants in more detail and accurately delineate species populations using GPS 
equipment. Vegetation communities will be classified according to Holland (1986). Sawyer and Keeler­
Wolf (1995) and CDFG (2003) classifications will be used to provide additional detail where appropriate, 
such as denoting special or sensHive vegetation communities that are either known or believed to be of 
high priOrity for inventory in the California Natural Diversity Database (CNDDB) due to their unique nature, 
limited distribution (i.e., rarity), or importance for special status wildlife speCies. 

Vegetation mapping within proposed Project (or Alternative) disturbance areas may be conducted 
concurrently with rare plant surveys, by having surveyors walk meandering transects; transect spacing 
will be based on habitat complexity and topography, and will be close enough to allow visual coverage of 
vegetation Signatures at the minimum mapping unit (0.01 acre for riparian areas and 1.0 acre for all other 
cover types within proposed disturbance areas [Project or Alternative]). Within the buffer, the MMU for all 
land cover types, including riparian, will be 1.0 acre. Vegetation mapping within the I-mile CEC Project 
(or Alternative) buffer areas will therefore be conducted by walking transeels within native habitat that are 
spaced wider than those walked within disturbance areas, but allow visual coverage of vegetation 
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signatures that are 1.0 acre in size or larger. Developed land and agricultural areas will be surveyed by a 
combination of walking transects and selecting key vantage pOints from existing dirt access roads. 

Dominant plant species present within each riparian and upland vegetation community mapped on site 
will be recorded according to the 50/20 dominance rule (U.S. Army Corps of Engineers [USACE] 1987). 
According to this rule, dominant plant species are defined as those that, when ranked in order of 
abundance, collectively make up 50 percent relative cover. Each dominant species individually makes up 
at least 20 percent relative cover, or is needed to surpass the 50 percent relative cover threshold. Once 
the dominant plant species are identified according to this method, they will be grouped according to 
relative cover: species below 20 percent. species ranging from 20 to 50 percent cover. and species 
exceeding 50 percent Cover. 

Additionally, a deSCription of each vegetation community mapped on site will be recorded including the 
extent of disturbance, presence of speCial soils, potential jurisdictional waters, and habitat suitability for 
rare plant species (5ge "Rare Plant Surveys", below). Invasive species listed by the California Invasive 
Plant CounCil (Cal-I PC) as A-1, A-2, and B status species (Cal-I PC 2009) will be noted when occurring in 
high concentrations (approximately 108 square feet and larger) and in nearly monotypic stands. Potential 
invasive plant species that may be encountered during 2010 surveys on the Project site include tamarisk 
(Tamarix spp.), Saharan mustard (Brassica tournaforti/), Mediterranean grass (Schismus sp.), red brome 
(Bromus madrilansis), and cheat grass (Bromus tactarum). 

Rare Plant Surveys 

Rare plant surveys during spring 2010 will be conducted in accordance with the same methods as 2009 
surveys, with updates based on 2009 field experience and CEC guidance. These updates include the 
following: 

• 	 Survey Intensity: Detailed deSCriptions are now provided to explain the differences between 
survey intensity within the disturbance area versus that in the I-mile CEC buffer, especially with 
respect to habitat suitability. 

• 	 Habitat suitability· methods for determining habitat suitability have been enhanced at the request 
ofCEC. 

• 	 Complete tracklog' each biologist will have a GPS unit recording their path during surveys, and 
these data will be compiled and submitted with the deliverable. 

• 	 Search imace: biologists will visit reference sites andlor herbaria specimens to obtain a search 
image for each targeted Califomia Native Plant Society (CNPS) List lB or List 2 plant species 
during the reconnaissance phase of surveys. 

• 	 Coachella Valley milkvetch (Astragalus lenllqinosus var. coachel/ae I focused surveys: if suitable 
habitat is defined within the disturbance areas and surrounding 1-mile CEC buffers, these areas 
will be intensively surveyed according to the Coachella Valley milkvetchsurvey plan (described 
below). The need for focused Coachella Valley milkvetch surveys is unlikely based on research to 
date (see below). The survey plan has been created as a precaution. 

• 	 Deliverable enhancements: the botanical survey report will include all raw field data as 
attachments and will contain discussion of special status plant species occurrences With respect 
to onsite conditions as well as known species ranges and suitable habitats. 

• 	 Fall surveys: while late-season surVeys were not feasible in 2009 due to limited rainfall, 2010 may 
have adequate late-summer rainfall to warrant fall surveys and additional consideration has been 
given to four fall-blooming special status plant species. 
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A detailed methodology for 201 0 rare plant surveys is provided below, which includes 2009 methods as 
well as the updates noted above. 

Rare plant surveys will follow survey guidelines from the following resources: 1) Guidelines for 
Conducting and Reporting Botanical Inventories for Federally Listed, Proposed, and Candidate Plants 
(USFWS 2000); 2) Protocols for Surveying and Evaluating Impacts to Special Status Native Plant 
Populations and Natural Communities (CDFG 2009)'; 3) CNPS Botanical Survey Guidelines (CNPS 2001); 
and 4) Survey Protocols for Survey and Manage Strategy 2: Vascular Plants (Whiteaker et. al. 1998). 

Target species for rare plant surveys will include special-status plant species· that meet at least one of the 
following criteria: 

• 	 Covered under the Federal or California Endangered Species Act (ESA and CESA, respectively) 
(CDFG2oo9) 

• 	 . Listed as rare under the Cal~omia NatJve Plant Protection Act (Fish and Game Code Section 
1900 et seq.) 

• 	 BlM sensitive species (BlM Sensitive) (BlM 2009) 

• 	 CNPS List: lA (presumed extinct in California), lB (rare, threatened, and endangered in 
California and elsewhere), or 2 (rare, threatened, or endangered in California, but more common 
elsewhere) species are considered special status plant species if they meet the definitions of 
Sec. 1901, Chapter 10 (Native Plant Protection Act) or Sections 2050 through 2098 (CESA) 
(CNPS 2009) 

• 	 CNPS list: 3 (plants about which we need more information a review list), or 4 (plants of limited 
distribution-a watch list was also recorded here) (CNPS 2009) 

• 	 Locally significant species, covered under the Northern and Eastern Colorado Desert Coordinated 
Management Plan (NECO) (BlM 2002) or the West Mojave Plan (WEMO) (BlM 2005) 

At the direction of BlM, cottontop cactus (Echinocactus po/ycephalus), hedgehog cactus (Echinocereus 
spp.), and all varieties of Camomla barrel cactus (Ferocae/us cylindraceus) encountered on site Will also 
be recorded and mapped during rare plant surveys (laPre 2oo9). The CEC has identified 15 addiHonal 
target species above and beyond those considered In 2009 to be specifically targeted during 2010 rane 
plant surveys, 11 of which have potential to occur on the Project site (see Attachment 2). Attachment 2 
contains the complete list of plant species that will be targeted during 2010 rare plant surveys. 

Rare plant surveys will be "intuitive controlled" (per Whiteaker et al. 1998). The surveys will be conducted 
by walking transects placed systematically throughout disturbance areas (Project and Alternative) and 
associated I-mile CEC buffers while searching for target plant species and suitable habitats. In 
disturbance areas not previously surveyed during 2009, botanists will traverse all representative habitats, 
providing complete visuat coverage in areas determined to be suitable for target plant species (Including 
microhabitats) (see Attachment 2 for target plant list). This will include closely spaced transects in the 
desert washes, incised channels, and sandy dune haMats (50-100 feet, possibly less depending on 
topographic complexity) and wider spacing in the flat creosote bush scrub and desert pavement 
(approximately 100-200 feet, or more depending on visibility). Transects Will follow topographic relief 
rather than predefined survey grids, for the purpose of providing focused coverage of the desert washes. 

1. This document replaced the DFG document entitled "Guidelines for Assessing the Effects of Pmposed Projects on 
Rare, Threatened and Endangered Plants and Natural Communities." 
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Resurveys will occur as many times as necessary to ensure tile blooming periods of all target rare plant 
species have been covered.' Additionally, disturbance areas that were previously surveyed in 2009 
would be revisited systematically, as deemed appropriate based on field conditions, in order to comply 
with the December 2009 CEC data request for consideration of 15 additional special-status plant species and 
detailed mapping of ribbed cryptantha (Dyptantha costata). 

In the l-mile CEC buffer areas, suitable habitats associated with the major desert washes or sandy dune 
habitats will also be surveyed with complete visual coverage but the areas may not be resurveyed with 
the same rigor as the disturbance area and isolated microhabitats (areas much less than 1 acre in size 
and not associated with the desert washes or larger dune complexes) may not be examined with 
complete visual coverage at the discretion of the lead field botanist. 

Suitable habitats will be determined based on geography, slope aspect, soil substrate, vegetation 
community, associated plant species, and familiarity with each species based on reference populations 
and historical surveys conducted in the region. Unsuitable habitats may be traversed while traveling 
between areas of suitable habitat, providing partial survey coverage in these areas. Each field botanist 
will carry a GPS to record their path through the Project site{s) eacll day. 

The exception to the "intuitive controlled" method described above is with respect to the Coachella Valley 
milkvetch surveys. This federally endangered plant species must receive more focused attention in areas 
of suitable habitat where the species has potential to occur. Andrew Sanders has determined that 
Coachella Valley milkvetch is not currently documented outside of the Coachella Valley area. To reach 
this conclusion, Mr. Sanders thoroughly reviewed the vouchered collections (identified as Coachella 
Valley milkvetch) from the Desert Center area (Dice 980324-2; Dice 980324-3; and Sears 1173) and 
other collection data (e.g., http://ucjeps.berkeley.edu/consortiuml and University of California at Riverside 
(UCR) herbaria specimens). After careful consideration, Mr. Sanders found the Desert Center collections 
(i.e., all Coachella Valley milkvetch collections outside the Coachella Valley) to be Astragalus lentiginosus 
var. variabilis rather than A. lentiginosus var. coachellae. 

Therefore, focused surveys for Coachella Valley milkvetch will not be necessary at the PSPP site unless 
the species is observed on site or Andrew Sanders encounters additional information leading to a 
reversal of his findings. Prior to the end of the survey window for Coachella Valley milkvetch (late May). a 
letter from Andrew Sanders will be provided to USFWS. CDFG, CEC, and BLM to finalize and defend the 
treatment of Coachella Valley milkvetch dunng 2010 rare plant surveys. 

In the event that focused surveys for Coachella Valley milkvetch do occur, a survey plan has been 
prepared and is located below (see "Supplemental Survey Methods for Coachella Valley Milkvetch (if 
Necessary)", below). 

The timing of rare plant surveys will be based on the most phenologically appropriate time for each target 
plant species; surveys will occur when reproductive structures (i.e., flowers and fruits) and distinctive leafy 
parts are present and easily identifiable. When possible, known locations of rare plants in the vicinity of 
the Project s~e will be visited to verify the status of these species during the 2010 growing season 

2. In DR-BIQ-81 of the AECOM Response to the CEC Data Request (December 2009), it was suggested that 
biologists should walk 10-20 meter parallel transects within all habitats of the disturbance areas, regardless of 
habitat suitability. This approach has been revised, since habitat complexity 'Mil dictate how far each botanist will 
be able to see and will therefore dictate the necessary spacing. AECOM botanists have consulted with regional 
experts including Andy Sanders and David Silverman to oonclude that intuitive oontrolled surveys per Whiteaker 
et al. 1998 are sufficient for documenting a complete floral inventory on s~e (including the target special status 
plant species). 
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(germinating, flowering, seeding, etc.). If reference stte visits are not possible, specimens from the UCR 
Herbarium will be studied to inform field biologists of Important keying characters, 

In general, the ideal survey window for 2010 will be closely associated with the rainfall pattem, 
considering both rainfall totals and the timing of precipitation. Several survey vistts may be necessary to 
accommodate the distinct phenologies of each target rare plant species with potential to occur on the 
Project site, including surveys during both spring and fall (if rainfall is sufficient for fall-blooming species), 
It is antiCipated that approximately 2-5 survey visits may.be necessary to complete rare plant surveys, 

During rare plant surveys (spring or fall) each field botanist will record a complete fiorallnventory, 
including the phenology(ies) observed (to document the blooming period and calibrate Ihe timing of 
additional surveys). Plant nomenclature will follow that of The Jepson Desert Manual (Baldwin et. al. 
2002). Additionally, scientific names will be used in all records to avoid confusion between taxa. TIme will 
be allotted as necessary to confirm the identity of unknown species to the taxonomic level necessary to 
determine whether it is a target rare plant species or not (e.g., genus, species, or subspeCies/variety), 

If a target rare plant population is located, the population will be assessed for vigor and possible threats 
(e,g., off-road vehicle activity and invasive plants) and the number of individuals will be counted (or 
subsampled and population size estimated In the event of large populations). All sensitive plant locations 
identified will be recorded direcUy with submeter handheld GPS units and will be subsequenUy mapped 
on aerial photo-based field maps (700-foot scale orthotopographic maps), Rare plant detections will be 
mapped either as individual point locations (for single plants) or as occupied polygons (for groups of 
plants), The threshold distance for distinguishing point locations from polygons will be 7 meters; for 
example, plants occurring within 7 meters of each other will be included in a polygon, and plants beyond 
the 7-meter threshold will be documented using Individual points). 

In addition to mapping special status species occurrences, suitable habitat for the target species will be 
assessed and mapped, In many cases, not enough Information is known about microhabitat preferences 
of a species to define its habitat beyond the level of vegetation communities. 

CNDOB forms will be completed and submitted to CDFG (as publicaliy available data) for all special­
status plant species observed. Voucher specimens of special-status plant species will be collected if it is 
determined that such collection would not jeopardize the existing population. These collections will be 
submitted to the UCR herbarium. 

Additional Survey Considerations 

During vegetation mapping and rare plant surveys, field botanists will document any creosote bush rings 
observed if they are readily distinguishable. 

Regional experts will be consulted for guidance through all phases of survey work for concurrence with 
the methods employed by AECOM survey teams. This includes botanists such as David Silverman (of 
Xeric Specialties Consulting) and Andrew Sanders (of the UCR Herbarium). These experts will receive 
copies of this methodology for approval, and once in the field they will train crews on species 
identification, conduct expert habitat assessments, and provide guidance on optimal survey timing for the 
targeted special status plant species. 

Supplemental Survey Methods for Coachella Valley Milkvetch (if Necessary) 

All surveys for rare plants will be conducted In compliance with the standardized guidelines issued by the 
regulatory agencies (USFWS 2000, CDFG 2000, and the CNPS 2001). The species specific methods 
presented below are intended to be a supplement to the standardized guidelines, 
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Surveys for Coachella Valley mllkvetch will be conducted from approximately February through May 
2010, depending upon Climactic conditions. The number of surveys required will depend upon the 
phenology of the populations at the reference sites. II is presumed that two to three separate surveys will 
be required. Prior to in~iating surveys, vouchered specimens deposited at the UCR herbarium will be 
studied to insure survey personnel are familiar with the species. Visits to one or more known locations of 
Coachella Valley milkvetch will be conducted to determine current phenology and detectability. 

Systematic surveys will be conducted to detect presence and determine distribution of Coachella Valley 
milkvetch within the survey area. The survey area will only include areas of suitable Coachella Valley 
milkvetch habitat along the substation and transmission line disturbance area and buffer area. For 
systematic surveys, biologists will walk parallel transects 5 to 10 meters apart throughout the entire 
survey area. The survey transects will be recorded with a GPS track log using a submeter handheld GPS. 
Survey crews will include at least one member who has seen Coachella Valley milkvetch in its natural 
habitat. Other survey members will be trained using photographs andlor herbarium specimens. 

If Coachella Valley milkvetch is detected within the survey area results will be recorded as described 
below. One herbarium specimen will be depOSited at the UCR herbarium, if it is determined that collection 
will not jeopardize the existing population. 

Jurisdictional Waters Delineation 

A formal delineation for potential jurisdictional waters of the United States and of the State was completed 
in April 201 0 althe Project site wHhin portions olthe disturbance area (Project and Altemative), and 
within a 250-foot buffer of these areas, for which surveys were not previously conducted in 2009 (Figure 
P-4). Additionally a qualitative functions and values assessmentfor ambient conditions and projected 
p05t-project conditions of these areas was also completed. 

Formal Dtillintuilions fgr Pottllntlill Jurisdictional W.twrs of thi! United States 

Jurisdictional waters of the United States are defined in 33 CFR. 328.3 (Definitions). Previously 
unsurveyed portions of the proposed Project disturbance area and Alternative disturbance area at the 
Project site have the potential for the presence of, at a minimum, two types of federally regulated waters, 
warranting the following: 

1. 	 Formal delineations for waters of the United States in the form of wetlands based on the three­
parameter method.3 The three-parameter method for identifying and delineating wetlands is 
outlined in and in accordance with Federal guidance and procedure following the Corps of 
Engineers Wetlands Defineation (Manual) (Environmental Laboratory 1987) and the Regional 
Supplement to the Corps ofEngineers Wetland Defineation Manual: Arid West Region (Version 2.0) 
(200B Supplement) (Environmental Laboratory 200B).' 

2. 	 Formal detineations for other waters of the United States to define and identify the jurisdictional 
lateral extent of nonweUand waters using field indicators of ordinary high water mark (OHWM) as 
defined by 33 CFR 238.3( e), Federal guidance and procedure outlined in A Field Guide to the 
Identification ofthe Ordinary High Water Marl< (OHWM) in the Arid West Region ofthe Western 
United States: A Defineation Manual (USACE 200B), and Distribution ofOrdin8J}l High Water Marl< 

3. 	 The three-parameter method is the simultaneous presence Ceo-occurrence) of wetland hydrology, hydric soil. and 
hydrophytic vegetation. 

4. 	 The Manual and 2008 Supplement are guidance documents for delineating jurisdictional waters in the form of 
wetlands only. 
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(OHWM) indicators and their reliability in identifying the limits of 'Waters ofthe United.5tates" 
(Lichvar et al. 2006). 

3. 	 Other relevant Federal guidance and procedural documents (e.g., Regulatory Guidance Letter, 
Spedal Public Notices, and USACE Los Angeles District spedfic guidance) 

Formal Delineations for Potential Jurisdictional Waters of the State 

The Califomia Code of Regulations (Title 14 CCR 1.72) defines a stream as: ".. . a body of water that flows 
at least periodically or intermittenUy through a bed or channel having banks and supports fish or other 
aquatic life. This includes watercourses having a surface or subsurface flow that supports or has 
supported riparian vegetation." Under Section 1600 et seq. of the Califomia Fish and Game Code 
(CFGC), CDFG regulates activities that would alter the flow, bed, channel, or bank of streams and lakes. 
The limits of CDFG jurisdiction are defined in CFGC Section 1600 et seq. as the "bed, channel or bank of 
any river, stream or lake designated by the department in which there is at any time an existing fish or 
wildlife resource or from which these resources derive benefit." However, in practice, CDFG usually 
extends its jurisdictional limit and assertion to the top of a bank of a stream, the bank of a lake, or outer 
edge of the riparian vegetation, whichever is wider. 

CFGC Section 1602(a) is based on Title 14 CCR 720: "For the purpose of implementing Sections 1601 
and 1603 of the Fish and Game Code which requires submission to the department of general plans 
sufficient to indicate the nature of a project for construction by or on behalf of any person, govemmental 
agency, state or local, and any public utility, of any project which will divert, obstruct or change the natural 
flow or bed of any river, stream or lake designated by the department, or will use material from the 
streambeds deSignated by the department, all rivers, streams, lakes, and streambeds in the State of 
California, including all rivers, streams and streambeds which may have intennlttent flows of water, are 
hereby deSignated for such purpose". 

Boundaries for xeric riparian waters of the State will be determined (and recorded) by. the presence of 
shelving andlor scour resulting in an established bank, bed. and channel of an ephemeral wash feature 

. and its associated riparian areas (where applicable). In specific areas within the ephemeral wash 
channels, where evidence of shelving or scour is absent, subsurface investigations will be undertaken to 
identify established channel banks. Although some portions of the ephemeral washes present shelving 
with smooth-toe tranSitions, these features are composed of friable sand and are evidence of recent sand 
deposition covering the bank features. 

For wetlands and other aquatic habitats occurring in California, CDFG relies on the USFWS wetland 
definition and classification system, which is based on Classification of Wetland and Deepwater Habitats 
of the United States (Cowardin et al. 1979). Therefore, jurisdictional wetland delineations within 
disturbance areas will be conducted based on the one-parameter method outlined in CDFG/USFWS 
guidance documents and classification manual(s) to define presence and State jurisdictional extent. The 
Cowardin method requires diligence to avoid false positive conclusions (e.g., concluding that an area with 
no transitional relation to the aquatic system is a wetland based on presence of vegetation equally likely 
to be found in wetland or nonwetland circumstances). 

Functions and Values Assessments 

A qualitative assessment of the functions and values will also be conducted for ephemeral stream (i.e., 
xeric riparian) features identified in unsurveyed portions of proposed Project and Alternative disturbance 

5. 	 For Federal jurisdictional waters, a determination for the presence of we~and is based on the presence of three 
parameters occurring simultaneously at the area of investigation and study. These three wetland parameters are 
1) hydrophytic vegetation, 2) hydric soils, and 3) wetland hydrology. Therefore, for StatEHIefined wetlandS, only 
one of these three wetland criteria is required to be present for the State to consider an aquatic feature a wetland. 
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areas at the Project site. This qualitative assessment utifized the Hydrogeomorphlc Approach (HGM) to 
assess the physical, chemical, and biological functions and values of xeric riparian features utilizing a 
synthesis of the methodologies and definitions outlined in : 

1. 	 A Hydrogeomorphic Classification fDr Wetlands as a guide (Brinson et al. 1995) 

2. 	 An Approach far Assessing Wetland Functions USing Hydrogeomarphic Classification, Reference 
Wetlands, and Functional Indices (Smith et al. 1995) 

3. 	 Wetland Values: Concepts and Methods for Wetlands Evaluation (USACE 1979) 

4. 	 The Ecological and Hydrological Signfflcance ofEphemeral and Intermittent Streams in the Arid 
and Semi-arid American Southwest (U.S. Environmental Protection Agency [USEPAJ 2008) 

5. 	 USEPA Watershed Academy: Wet/and Functions and Values (USEPA 2009) 

6. 	 U.S. Geologic Survey (USGS) Water Supply Paper 2425: Wetland Functions, Values, and 
Assessment (USGS 1996) 

The assessment will be based Dn Dbservations made during above-mentlDned jurisdictional delineation 
field surveys and other reSDurce surveys (e.g. cultural, botanical. and wildlife) occurring in 2010. The 
assessment .is intended to quantitatively evaluate ambient and projected post-ilroject desert aquatic 
(including xeric riparian) features WithDut a reference site. Since the assessment will not be based on a 
comparison to an actual reference site in the field, the qualitative ran kings of variables used for the 
assessment of the quality offunctions and values will be confined to the quality of the habitats within the 
study area. 

BrinSDn et. al. (1995), Smith et al. (1995), and USEPA (2008) will be used as the primary guidance 
documents for assessing xeric riparian function, which Include assessment of the following four major 
funotional categories: 	 . 

1. Hydrologic Function 

2. Biogeochemical Function 

3. Plant Habitat Function 

4. Animal Habitat Function 

USACE (1979), USEPA (2009) and USGS (1996) will be used as the primary guidance documents for 
assessing xeric riparian values, which indude assessment of the following seven major value categories: 

1. Aquifer Recharge (including Base Flow and Water Supply) 

2. Flood Protection 

3. Water Quality 

4. Economic 

5. AesthetiC 

6. Recreational 

7. Cultural 

Xeric riparian values 1 through 4 will be Incorporated within xeric riparian functions because wetland 
values also arise from the many ecological functions aSSOCiated with wetlands (USEPA 2009). Xeric 
riparian values 5 through 7 will be ascertained through subjective review during the jurisdictional 
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delineation field assessment, a review of related documents such as cultural resources reports, the 
Riverside or Kern County General Plans, and speaking with resource agency personnel. 

Golden Eagle Surveys 

A GOEA field survey will be conducted in 2010 of the PSPP site within proposed Project and Alternative 
disturbance areas and within an associated buffer zone; however, these surveys are being conducted by 
an entity other than the AECOM Team. 

Helicopter-and ground-based raptor surveys shall be conducted, following the USFWS interim guidelines 
for GOEA surveys (USFWS 2010), to record and report occupancy (Phase 1) and productivity (Phase 2) 
of resident golden eagles including, but not limited to, the following: 

• 	 individual activities, 

• 	 nests and territories on and surrounding the subject solar famn project, and within an approximate 
1O-mile radius of the proposed Project(assumed USFWS requirement) 

The first survey (Phase 1 helicopter survey) has already been completed and a second survey (Phase 2) 
will begin a minimum of 30 days after the Phase 1 survey was conducted. 

General Biological Survey Details 

In addition to above-described protocols, the following general surveys actions/approaches will be taken 
by the AECOM survey team. 

• 	 While conducting biological resource surveys at the Project site in 2010 (e.g., DT surveys, WBO 
surveys, vegetation mapping and rare plant surveys, etc.) biologists will also be looking for and 
recording occurrences of all sensitive, listed, or other special-status wildme species or their sign, 
including but not limited to: 

o Potential bat roosting sites-caves, abandoned buildings, cliffs etc. 


a Nelson's bighorn sheep 


a American badger (Taxidea taxus) 


a Mohave ground squirrel 


a Desert kit fox (Vulpes macrotis) 


a Mojave fringe-toed lizard (Uma scoparia) 


a Loggerhead shrike (Lanius ludovicianus) 


o Bendire's thrasher (Toxostoma bendiref) 


a Crissal thrasher (Toxostoma crissa/e) 


a Gilded flicker (Co/aptes chrysoides) 


a Gila woodpecker (Me/anerpes uropygialis) 


a Raptors 


• 	 Northern harrier (Circus cyaneus) 
• 	 White-tailed kite (Elanus leucurus) 
• 	 Cooper's hawk (Accipiter cooperit1 
• 	 Peregrine falcon (Falco peregrinus) 
• 	 Prairie falcon (Falco mexicanus) 
• 	 Swainson's hawk 
• 	 Golden eagle 
• 	 Ferruginous hawk (Buteo rega/is) 
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• 	 All surveyors will be given Desert Tortoise Awareness training. 

• 	 All surveyors will be briefed on potential rare plants within their survey area, including 
descriptions and photographs/drawings. Biologists will record coordinates and take photographs 
of any potential occurrences of rare plants and communicate this infomnation to an AECOM Team 
botanist for verification immediately. . 

• 	 Within areas olthe 1-mlle disturbance area (Project or Alternative) survey buffer not previously 
surveyed. a more general survey of habitat suitability and occurrence of speCial-status species 
and their sign will be conducted (according to the CEC's Draft Recommended Biological 
Resources Field Survey Guidelines for Large Solar Projects [CEC 2007]). if accessible to the 
biologists conducting the surveys. 
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Attachment 2 

Target List of Special Status Plant Species for2010 Surveys 


Palen Solar Power Project 


Scientific Name Common Name Slatus' Expected Fan or 
Spring' 

Acleisanthes longiflora Angel trumpets CNPS List 2.3 
NECO Spring 

Androstephium breviflorum1 small-flowered 
androstephium 

CNPS List 2.2 Spring 

Astragalus insuJaris 
vaT. harwoodii Hanwod's milkvetch 

CNPS List 2.2 
NECO Spring 

Astragalus lentiginosus 
VaT. coachellae 

Coachella Va ll ey 
mllkvetch 

ESA: Threatened 
CNPS List 16.2 Spring 

Ayenia compacta1 California ayenia CNPS List 2.3 Spring 

Calliandra eriophylla Fairyduster 
CNPS List 2.3 
NECO 

Spring 

CaJochortus striatua Alkali mariposa-lily CNPS: List 16.2 
BlM: Sensitive 

Spring 

Castela emoryi Crucifixion thorn 
CNPS List 2.3 

Spring
NECO 

Chamaesyce abramsiana1 Abram's spurge CNPS List 2.2 Fall 

Chamaesyce platysperma1 Flat-seeded spurge CNPS List 1 B.2 Fall 

Colubrina csJifomica las Animas colubrine CNPS List 2.3 
NECD 

Spring 

Conda/ia globosa 
Var. pubescens1 bitter snakewood CNPS List 4.2 Spring 

Corypantha alversonii Foxtail cactus CNPS list 4.3 
NECD 

Spring 

Cryptantha costata' ribbed ClYptantha CNPS List 4.3 Spring 

Cryptanlh. holoptera 1 winged cryptantha CNPS List 4.3 Spring 

Cynanchum utshense Utah milkvine CNPS Ust4.3 
NECD 

Spring 

Ditaxis c/aryana glandular ditaxis 
CNPS list 2 .2 
NECD Spring or Fall 

DiJaxis serrata 
va'. ca/ifomica 

California ditaxis CNPS Ust 3.2 
NECD 

Spring or Fall 

EChinocactuyo/ycePhalus var. 
polycephafu cottontop cactus 

No special status 
(considered but 
rejected) 

Spring 

Echinocereus engelmannir hedgehog cactus 
CNPS List 1 B.1 (var. 
howel) Spring 

Echinocereus triglochidiatud' hedgehog cactus No special status Spring 

Eriastrum harwoodii1 Harwood's woollystar CNPS Ust 18.2 Spring 
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Scientific Name Common Name 

Ferocactus cylindraceus2 California barrel cactus 

Horsfordia alata 1 pink velvet mallow 

Hymenoxys odorata 1 bitter hyrnenoxys 

Imperata brevifo/ia California satintail 

Matelea parvifolia 1 spearleaf 

Mentzelia pUberula' Argus blazing star 

Physalis !obata 1 lobed ground cherry 

Portulaca halimoides1 desert portulaca 

Proboscidea althaeifolia 1 desert unicorn plant 

Sa/via greatae Orocopia sage 

Selaginella eremophila Desert spikemoss 

Senna coves;; Coves' cassia 

Teucrium cubense ssp. 
dwarf germander 

depressum 

Wislizenia refracts ssp. refracta Jackass clover 

Xylorhiza orcuttii Orcutt's 
Woody-aster 

Status3 

No special status 

CNPS List 4.3 

CNPS List 2 

CNPS List 2.1 

CNPS List 2.3 

No special status 
(taxonomy 
unresolved) 

CNPS List 2.3 

CNPS List 4.2 

CNPS List 4.3 

CNPS List lB.3 
NECD 

CNPS List 2.2 

CNPS List 2.2 
NECD 

CNPS List 2.2 

CNPS List 2.2 
NECD 

CNPS List lB.2 
BlM Sensitive 

Expected Fa/lor 
Spring' 

Spring 

Spring or Fall 

Spring or Fall 

Spring or Fall 

Spring 

Spring 

Fall 

Fall 

Spring 

Spring 

Spring 

Spring 

Spring 

Spring or Fall 

Spring 

1. Species requested to be surveyed by CEC (AECOM 2010) 

2. Species requested to be surveyed by BLM (LaPre 2009) 

3. 	 Sensttivity Status Key 

ESA Federal Endangered Species Act (ESA) Threatened 

~ California Native Plant SOciety Lists: 

1B: Considered rare, threatened, or endangered in California and elsewhere 

2: Plants rare, threatened, or endangered in California, but more common elsewhere 

3: Plants for which we need more information - Review list 

4: Plants of Lim~ed Distribulion - A Watch list 

Decimal notations: .1 - Seriously endangered in California, .2 - Fairly endangered in California, .3 
- Not very endangered in California . 


BLM SpeCial Status Plants (Palm Springs Field Office) 


NECD Special-status species considered in analYSis of the Northern and Eastern Colorado Coordinated 
Management Plan (BLM 2002). 
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4. 	Based on the kno .... blooming periods of these plant species. many of these species are opportunistic with 
respect to rainfall. While they have been listed In this table as occurring Spring. Fall. or Both. actual blooming 
times will correlate more closely with the climate than the calendar. Field surveys will be comprehensive, not 
selective; all plants on this list will be considered during all surveys, regardless of the probability of finding them. A 
complete floral inventory YJiIl be recorded for the site as well. 
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AECOM 619.233.1454 tel 
1420 Kettner Boulevard 619.233.0952 fax 
Suite 500 

San Diego, CA 92101 

www.aecom.com 

April 22,2010 

Mr. Rick York 
California Energy Commission 
1516 Ninth Street, MS-40 
Sacramento, CA 95814-5512 

Subject: Biological Survey Methodologies for the Palen Solar Power Project Site, 2010 

Dear Mr. York: 

On behalf of Solar Millennium, llC, AECOM is submitting to the California Energy Commission 
(CEC) the attached summary of biological resource survey studies and methodologies planned or 
currently being implemented for 2010 for the Palen Solar Power Project (Project) in the Colorado 
Desert area of California. The plant site is located near Desert Center, in eastern Riverside County. 
The purpose of this letter is to inform CEC and relevant resource agencies of our biological survey 
approach and methodologies for this Project site in 2010. 

As a result of Project modifications and the development of Project alternatives (as required by the 
Bureau of Land Management [BlM] environmental review process) that occurred after surveys were 
completed in 2009, the AECOM Team is undertaking additional technical surveys and studies in 
2010. These additional surveys are necessary to satisfy Data Requests issued by"the CEC during the 
Applications for Certification (AFC) process and to support related environmental documentation for 
this Project, as required for Project approval. Survey results will also be used to update environmental 
baseline information to support permit applications to other federal, state, and local agencies. In 
particular the survey results will be used to update and fully characterize the existing biological 
resource conditions on the project site (including alternatives) as requested by the CEC in its Data 
Requests, to support determinations regarding Project (or alternative) impacts, to further formulate 
mitigation requirements, and to provide specific data needs of reviewing agencies. 

Key to providing Project updates in support of necessary Project approvals and permits described 
above is the collection of data concerning the occurrence and distribution of biological resources 
within previously unsurveyed portions of the Project site (including alternatives) and associated 
buffers. The biological surveys and data collection planned and currently being implemented for 2010 
take into account the physical characteristics of areas to be surveyed, the life histories of the target 
species, and the guidelines and protocols promulgated by the resource agencies. 

Consistent with what was requested by the agencies in 2009, the AECOM Team is providing a written 
summary of the 2010 survey approach and methodologies, together with a detailed map of areas 
planned for survey at the Project site. Maps of planned survey areas for each biological resource at 
the Project site are enclosed. Please note that the maps showing planned survey areas are 
consistent with current Project (and alternative) design and may change with further refinement of the 
Project or alternative. In the event that the Project site or alternative are further modified after 
submittal of this letter, survey areas may be adjusted accordingly to meet the same purpose and 
intent of documenting and evaluating the environmental baseline for biological resources on the 
Project site. Biological surveys have already been initiated at the Project site (see attached 
document. 

In submitting this information, it is our hope to keep CEC, and the other resource management 
agencies (BlM, CDFG, and USFWS) that have been involved in the review and approval of this 
Project, apprised of our efforts related to biological resource surveys on this Project site. It is Solar 
Millennium's desire to ensure that the surveys conducted at the Project reflect the most current CEC 
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~COM 

Mr. Rick York 
California Energy Commission 
April 22, 2010 
Page 2 

and resource agency guidance and that the methodologies being implemented are communicated to 
CEC and resource agencies ea~y in the survey season. 

Please call Bill Graham at (619) 233-1454 if you have any questions. 

Sincerely, 

William 
~~ 

Graham 
Principal 
Bill.Graham@aecom.com 

Enclosures: 
Palen Solar Power Project Proposed 2010 Survey Protocols 
Figures P-1 through P-4. Palen Solar Power Project Preliminary Survey Maps 2010 

cc: Janet Eubanks, BlM 
Holly Roberts, BlM 
Mark Massar, BlM 
Shelly Ellis, BlM 
larry LaPre, BlM 
Magdalena Rodriguez, CDFG 
David Hacker, CDFG 
Pete Sorenson, USFWS 
Tannika Engelhard, USFWS 
Danielle Dillard, USFWS 
Carl Benz, USFWS 

Palen Solar Power Project 2010 Protocol Memo 
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~COM AECOM 619.233.1454 tel 
1420 KeHnerBou~ 619.233.0952 fax 
Sli1e 500 

San Diego, CA 92101 
'WWPN_aecoffi.com 

May 7, 2010 

Ms. Susan Sanders 
California Energy Commission 
1516 Ninth Street 
Sacramento, California 95814 

Dear Ms. Sanders: 

Subject: Palen Solar Power Project (09·AFC·7) - Preliminary Spring 2010 Survey Results for 
Desert Tortoise, ~re Plants and Jurisdictional Waters 

On behalf of Palen Solar I, LLC, AECOM is submitting preliminary results of biological surveys conducted 
for desert tortoise (Gopheros agassizii; On, rare plants, and jurisdictional waters for the Palen Solar 
Power Project. This information was requested at the Palen and Blythe Staff WorkshOps conducted on 
April 28 and 29, 2010. 

The preliminary results are presented in the tables and figures attached. Table 1 presents a summary of 
the observations of DT sign and DT occurrences noted during spring 2010 surveys. Table 2 presents the 
rare plant population counts observed during spring 2010 surveys. Results from the fall and spring 2009 
surveys are not included in DT and rare plant tables or the figures attached. However, the Jurisdictional 
Waters map does include results from the 2009 surveys and a table presenting the results of both survey 
years is provided in the figure. Please note that the totals provided in the tables herein are simply the 
results of our observations. These tables do not represent total impacts nor is this an impact analysis. 
Comprehensive technical reports and impact analyses are currenUy being prepared and will be submitted 
to the CEC in early June. 

Please let us know if you have any questions. 

Sincerely, 

Bill Graham 
Vice President 

Attachments: Table 1. Palen Solar Power Project Desert Tortoise Observations Spring 2010 
Table 2. Palen Solar Power Project Rare Plant Populations Counts Spring 2010 
Figure. Preliminary Results Oesert Tortoise Spring 2010 Surveys 
Figure. Preliminary Results Botany Rare Plants Spring 2010 Surveys 
Figure. Preliminary Results State Waters Spring 2010 Surveys 
CD. Raw Data Files 

cc: Alice Harron, Solar Millennium 
Elizabeth Ingram, Solar Millennium 
Scott Galati, Solar Millennium Counsel 
Mark Luttrell, AECOM 

0908ooB2_39 Palen Preliminary Spring 2010 Survey Rew/f' Co"., L""'.doc 
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Table 1. Palen Solar Power Project Desert Tortoise Observations Spring 2010 

Proposed Reconfigured Proposed Incidental 
Alternative Project/Reconfigured Observations Description Project Project Alternative Study Buffer Outside Grand Total 

Study Area Study Area Area' Buffer Area 

Adult Tortoise 1 4 2 7 

Active Tortoise Burrow or Pallet· Class 1 
4 4 

Tortoise Burrow or Pallet· Class 3 
(deteriorated, definitely tortoise) 2 2 

Possible Tortoise Burrow or Pallet (Class 
4 or 5) 1 3 1 5 

Tortoise Scat 
4 11 3 18 

Tortoise Bone Fragment· Mineralized 
5 5 1 11 

Tortoise Bone Fragment - Not Mineralized 
2 37 1 6 1 47 

Tortoise Carcass (shell bone falling apart; . 1 1 growth rings on scutes are peeling) 

Tortoise Tracks 
3 3 

ThiS encompasses the areas where the Proposed Project Study Area and Reconfigured Alternative Study Area overlap. 

,-

K
-301 



 

C
om

m
ent Letter 6 
 

Table 2. Palen Solar Power Project Rare Plant Population Counts Spring 20101 

Proposed Reconfigured Propose Incidental 

Species Project Study Alternative Project Project/Reconfigured 
Buffer Observations Grand 

Alternative Study Outside Buffer Total Area Study Area Area' Area 

Atriplex canescens 920 920 

Cottontop cactus 1 1 

Harwood's mijkvetch 4 1 172 177 

Harwood's wollystar 13 13 

Ribbed cryptantha 6,750 337 30 68,859 75,976 

Utah milkvine 11 11 
Note that each pOint on the figure may represent multiple Individuals 

'This encompasses the areas where the Proposed Project Study Area and Reconfigured Alternative Study Area ove~ap. K
-302 
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A.:COM AECOM 619.233.145<4 tel 

1420 Kettner Boulevard 619233,0952 fax 
SUIte SOO 
San DIOgo, CA 92101 

WWW .8ecom.com 

May 27, 2010 

Ms. Susan Sanders 
California Energy Com mission 
1516 Ninth Street 
Sacramento, California 95814 

Subject: Palen Solar Power Project (09.AFC.7) - Preliminary Spring 2010 Survey Results 
Corrected and Preliminary Impact Calculations for Biological Resources 

Dear Ms. Sanders: 

On behalf of Palen Solar I, LLC, AECOM is submitting preliminary results of biological surveys 
conducted in spring 2010 for desert tortoise (Gopherus agassiz ii; DT), rare plants, jurisdictional 
waters, and incidental wildlife occurrences for the Palen Solar Power Project. This information 
was requested at the Pal en and Blythe Staff Workshops conducted on April 28 and 29, 2010. 

Preliminary survey results for DT , rare plants and jurisdictional waters were submitted to the 
CEC on May 7,2010. The results provided herein supersede the results provided on May 7, 
2010. The preliminary survey results are presented in figures and tables attached. Tabl eland 
Figure 1 present a summary of observations of DT sign and DT occurrences noted during spring 
2010 surveys. Table 2 and Figure 2 present the rare planl population counts observed during 
spring 2010 surveys. Figure 3 presents the results of a form al jurisdictional delineation of waters 
of the State. Table 3 and Figure 4 present incidental wildl ife occurrences observed during 
protocol surveys for DT , rare plants, western burrowing owl, and jurisdictional waters. Results 
from the fall and spring 2009 surveys are not included in Ihe tables and figures for DT , rare 
plants or incidental wildlife occurrences. However, the jurisdictional waters figure does include 
results from the 2009 surveys and a table presenting the results of both survey years is 
provided in the figure . P lease note that the results provided in Tables 1 through 3 and Figures 1, 
2 and 4 are simply the results of our observations within the 100 percent coverage study area 
and associated buffers. These tables and figure s do not represent total im pacts within 
disturbance areas because we surveyed wider corridor widths and additional areas for 
contingency in the engineering design Ihat ultim ately will not be disturbed . 

Figure 5 presents the additional disturbance areas surveyed in 2010 for an access road , 
transmission line corridor, and additional project com ponents that are outside the 2009 pr oject 
footprint. Therefore , the total Project Disturbance Area has been revised to be 4,051 .1 acres. 
This total is still prelim inary and subject to further refinement in the engineering design. A 
revised total disturbance area will be provided in final technical reports to be submitted to the 
CEC in early June. 

Figure 6 present prelim inary direct impacts to alt cover types, including state waters, resulting 
from the revised Project Disturbance Area . These impact calculations are still preliminary and 
subject to further refinement in the engineering design. Revised impact calculations will be 
provided in final technical reports to be subm itted to the CE C in early June. 

Please let us know if you have any questions . 
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Sincerely, 

M r. Bill Graham 
Principal 

Enclosure: Table 1. Palen Solar Power Project Desert Tortoise Observations Spring 2010 
Table 2. Palen Solar Power Project Rare Plant Population Counts Spring 2010 
Table 3. Palen Solar Power Project Incidental Wildlife Occurrences 
Figure 1. Preliminary Results Desert Tortoise Spring 2010 Surveys 
Figure 2. Preliminary Results Botany Rare Plants Spring 2010 Surveys 
Figure 3. Preliminary Results State Waters Spring 2010 Surveys 
Figure 4. Preliminary Results Incidental Wildlife Occurrences Spring 2010 Surveys 
Figure 5. Preliminary Disturbance Areas May 2010 
Figure 6. Preliminary Impacts to Cover Types May 2010 
CD. Raw Data Files in Excel and Shapefiles 

cc. Alice Harron, Solar Millennium 
Elizabeth Ingram. Solar Millennium 
Scott Galati, Solar Millennium Counsel 
Mark Luttrell, AECOM 

Palen Spring 2010 Preliminary Bio Survey Results Letter to CEe 

" 
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Table 1. Palen Solar Power Project Desert Tortoise Observations Spring 2010 

Proposed 
Reconfigured Proposed Incidental 

Description Project Alternative Project/Reconfigured 
Buffer 

Observations 
Grand Total Project AHernatlve Study Outside Study Area 

Study Area Area' Buffer Area 

Adult Tortoise 1 3 3 7 

Active Tortoise Burrow or Pallet - Class 1 
2 2 

Tortoise Burrow or Pallet - Class 3 
(deteriorated, definitely tortOise) 1 2 3 

Possible Tortoise Burrow or Pallet (Class 
4 or 5) 1 6 7 

Tortoise Scat 5 10 3 18 

Tortoise Bone Fragment - Mineralized 2 5 5 1 13 

Tortoise Bone Fragment - Not Mineralized 
3 37 1 26 1 68 

Tortoise Carcass (shell bone falling apart; 
1 1 

growth rings on scutes are peeling) 

Tortoise Tracks 
2 1 3 

i 

1 ThiS encompasses the areas where the Proposed Project Study Area and Reconfigured AHematlve Study Area ove~ap. 
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Table 2. Palen Solar Power Project Rare Plant Population Counts Spring 2010 

Proposed Reconfigured 
Proposed Incidental 

Species Project Study Alternative Project 
Project/Reconfigured 

Buffer 
Observations Grand 

Alternative Study Outside Buffer Total 
Area Study Area 

Area' Area 

Four wing saltbush 920 920 

Cotlontop cactus 1 1 

Harwood's milkvetch 152 152 

Harwood's wollystar 1 37 38 

Ribbed ayptantha 6,750 337 30 68,859 75,976 

Utah milkvine 11 11 
I . . 

Note that each pOint on the figure may represent multiple Individuals 

2This encompasses the areas where the Proposed Project Study Area and Reconfigured A~emative Study Area overlap. 

" 
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Table 3. Palen Solar Power Project Incidental Wildlife Occurrences 

Species 
Proposed 

Reconfigured Proposed Incidental 

Project 
Alternative ProjectlReconfigured 

Buffer 
Observations 

Grand Total 
Project Study Alternative Study Outside Buffer 

Study Area 
Area Area' Area 

American Badger Den or 1 25 1 2 2 31 
Burrow 

Ferruginous Hawk 1 1 
Kit Fox Burrow or 2 7 4 2 15 

Complex 
Log~erhead Shrike 2 1 3 3 9 
Mojave Fringe-toed 5 310 62 11 388 

Lizard 
Unidentified Woodpecker , 

Species - Nest Cavity 
Northem Harrier 2 3 5 

Swainson's Hawk 1 1 1 3 
'ThiS encompasses the areas where the Proposed Project Study Area and Reconfigured Mematlve Study Area overlap. 
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Comment Letter 6 . 

STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

Applications for Certification for the 


Calico Solar (SES Solar One) Project, 

Genesis Solar Energy Project, 

Imperial Valley (SES Solar Two) Project, 

Solar Millenium Blythe Project, 

Solar Millenium Palen Project, and 

Solar Millenium Ridgecrest Project. 


Consolidated Hearing on Issues Concerning 

US Bureau of Land Management Cultural 

Resources Data 


Docket Nos. 

OS-AFC-13, 
09-AFC-S, 
0'S-AFC-5, 
09-AFC-6, 
09-AFC-7, 
09-AFC-9, and 

10-CRD-l 

TESTIMONY OF ALFREDO ACOSTA FIGUEROA ON ISSUES CONCERNING US 
BUREAU OF LAND MANAGEMENT CULTURAL RESOURCES DATA 

May 26, 2010 

Tanya A. Gulesserian 
Rachael E. Koss 
Marc D. Joseph 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 940S0 
(650) 5S9-1660 Voice 
(650) 589-5062 Facsimile 
tgulesserian@adamsbroadwell .com 
rkoss@adamsbroadwell.com 

Attorneys for the CALIFORNIA UNIONS 
FOR RELIABLE ENERGY 
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The following is the Declaration of: 
Alfredo Acosta Figueroa 

424 North Carlton Ave. 
Blythe, Ca 92225 
Phone: (760) 922-6422 
E-mail: lacunadeaztlan@aol.com 

Submitted To: 
California Energy Commission 
Hearing Room B 
1516 Ninth Street 
Sacramento, Ca 95814 

I Alfredo Acosta Figueroa, a native of the Colorado River, born in Blythe, California, 
ElderlHistorian and a Chemehuevi Tribal Sacred Site Monitor hereby declare: 

That I for the past 55 years have been studying «The Aztec Place of Origin," 
AztJaniChicomozstocfHue-Hue-Tlapallan, here in the surrounding Palo VerdelParker Valleys. 
The author of the book "Ancient Footprints of the Colorado River," published in May 2002. 

That in 1975 we organized opposition against the Sun Desert Nuclear Power Plant 
proposed to be built at the base of the _Sacred Mule Mountains ("Calli" in Nahuatl & "Hamoc­
Avi" in Mojave) stopping the project in 1979. 

That in 1992 we organized the Colorado River Anti-Ward Valley Coordinating 
Committee and after 8-years stopped the proposed Ward Valley Nuclear Toxic Dump located in 
between the Sacred Turtle and Avi-Kawme (Spirit Mountain located 15 miles west of Laughlin, 
Nevada) Mountains. 

That in 2000 we organized La Cuna de Aztlan Sacred Sites Protection Circle under the 
auspices of La Escuela de 1a Raza Unida, said circle is comprised of 15 individuals dedicated to 
physically protecting the Sacred Sites and that on February 15,2008 were given a Memorandum 
of Understanding together with the Southern Low Desert Resource Conservation & 
Development Council to partnership for protection of cultural resources, that included the Blythe 
Giant lntaglios, other geoglypbs and several hundred Sacred Sites that are located along the 

. Colorado River from Needles. Ca down to Ywna, Az. 

I hereby state: 

That we oppose the certification by the California Energy Commission and the issuing of 
public land by the Bureau of Land Management to the following proposed solar power projects: 

1) Genesis Solar Energy Project: 09-AFC-8 
2) Solar MUiennium Blythe Project: 09-AFC-6 
3) Solar Millennium Palen Project: 09·AFC-7 
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Our investigations concerning the above projects are located in Eastern Riverside County 
along the 1·10 corridor that is the most Sacred area of the North American Continent. It is the 
area where the Aztec Calendar is geographically outlined and located. The area entails from the 
Kofa Mountains in Arizona., west to the human head image (Copill·Quetzalli) on the crest of the 
San Jacinto Mountains above the city of Palm Springs, Ca. 

The proposed Blythe Solar Power Project is overlaid on more than 25 large geoglyphs 
that we have found throughout the area. They include the world known image of Kokopilli, 
Cicimitl (The Great Spirit that takes human spirits to their flnal resting place in the Topock 
Maze, "Mictlan''). Included in the area is the image of Tosco, over 5 large windrow mazes, a 9-
level pyramid and over 25 Sacred images (that we have not yet deciphered) . 

The main EastlWest & North/South trails all lead to and from the Blythe Giant Intaglios. 
One trail leads to Kokopilli and Cicimitl which traverses west through the south end of the 
McCoy Mountains to the McCoy Springs. Here the image of Quetzalcoatl takes a bath then goes 
to the Palen Mountains "Hue-Hue-Tlapallan" (Reddish Earth), were he is lead to the underworld 
by Xolotl (The Dog), as shown in the petroglyphs at the Palen Mountain Mura l Wash. 

The trail comes down from the Palen Mountain Wash and meets with another trail from 
the McCoy Springs area that is in the Genesis project. The trail then runs west along the plains of 
the Palen Mountains then crossed southwest towards the Chuckawalla Mountains were it meets 
the main trail coming west from the Mule Mountains towards Desert Center, Ca. These two trails 
meet at the proposed Palen Mountain Project and the southwest trail leads towards Corn Springs 
(Tula) located in the center of the Chuckwalla Mountains. 

On February 2009, we took 2 archeologists, Jeffery Adams and Joe that had contacts with 
the BLM to document all the geoglyphs along the Colorado River which included the Sacred 
Sites of Kokopilli and Cicimitl. 

On March 2. 2010 we took John Kalish, Bureau of Land Management Field Manager and 
George Kline, archeologist of the Palm Springs, California office to ·the Blythe Power Project 
area and took them on an onsite tour which included 5 large geoglyphs and the images of 
Kokopilli and Cicicmitl. Unfortunately, we have not yet received a report of the investigat ions . 

Please feel free to contact me with any questions regarding the Sacredness of the areas . 

Sincerely, 

/)j;./U~ ~d'1tA.MCJ'l 
~f;1lo A~~s-ta Figueroa 
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STATE OF CALIFDRNlA - THE NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GoY.moI 

COLORADO RIVER BOARD OF CALIFORNIA 
770 FAIRMONT AVENUE. SUITE 100 
GLENDALE. CA 91203·1068 
(818) 50().' 525 ' 
(818) 543-4685 FIQ( 

'March 22,2010' "" 

Mr. Alan H. Solomon 
, Project Manager . 
Siting, Jimlsmission and Environmental 

l!rotection Division . . __ 
California Energy Commission 
1516 Ninth Street, MS 15 
Sacramento, CA 95814-5512 

DOCKET 
09-AFC-7 

DATE MAR 22 2010 

REeD. APR 01 2010 

:.:' 

Dear Mr. Solomon: 

The 'Colorado River Board·of·California (Board), created in.l937, is the SWe,\\S\lPcy"cgl!rne
with safeguarding and protecting the rights and interests of the State, its agendes ,and cItizens, i
the ...iater arid power resources of the seven-state Colorado Ri:ver.System.:· , " , ' , ..,:, , :' " '. ,,

'. : . " .... • •• ' "!" ~~ .' . . . . . . . .' .. ' .:, . ' :. ' 

The 'Board has received and reviewed the California Energy Commission's (CEC) document
Nos. Docket 09-AFC-6 and 09-AFC-7: Request for Agency Participation in !he ' Revi~w of th
BlYthe ' and the Palen Solar PoWer Projects'in Riverside County, Califorillll, Distribution o
Application for Certification. Both the Blythe and the Palen Solar Power Projects are propose
to be located in the Southern California inland desert, The applicants for bo~ , ihe, Blythe an(th
Palen Projects are seeking' a right-of-way grant for approximately 9,400 acres 'and 5,iOO .acres,
resjlectively, of Federal lands that are administered by the Bureau of Land Management (BLM)
The total water conSumption during the operational period for the Blythe and ,the Palen Projects
is estimated to be 628 and 314 acre-feet per year over the 30-year license period, respectively. In
addition during construction, the water use is estimated to be 3,164 and 1,560 acre-feet for the
two projcc\s, respectively. The water supply for each project will be pwnpei;! groundwater from
on-site wells. 

According to the Consolidated Decree of the Supreme Court of the United States in the case of
Arizona v. California, e/ al. entered Match 27,2006, (547 U:S: 150 ,(2006», the conswnptive use 

' of water means "diversion from the stream less such return flow thereto ,as is ·available for
consumptive use in the United States or in satisfaction of the Mexican treaty obligation" and 
consumptive use "includes all consumptive uses of waler of the mainstream. including water
drawn from the mainstream by underground pumping." Also, pursuant to the 1928 Boulder
Canyon Project Act (BCPA) and the Consolidated, Decree, no water shall b~ delivered from
storage or used by any water user williout a: valid contract between the Secretary of the Interior
and the water user for fluch use, i.e., through a BCPA Section 5 contract. Within California, 
BCPA Section 5 contracts have previously been entered into between users of' Colorado River
main~tream water and the Secretary of the Interior for water from the C;:olorado River that 
exceeds Califomia's basic entitlement to 'use Colorado River wllter as set forth in the 
Consolidated Decree. Thus, no additional Colorado River water is available for use by new 
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 pr~ject ·pro.po.nents alo.ng'the Colo.rado. River, except through the co.ntract of an existing B~PA
Sectio.n 5 contract ho.lder, either by direct sei"vioe Dr thro.ugh an exchange o.f no.n-Co.lo.rado. River 
waterJo.r Co.lo.rado. River water. • 

The Federal lands propo.sed for bo.th the Blythe and Palen Projects are lo.cated within the 
"Acco.unting Surface" area designated by U.S. Ge,olo.gical Survey Water Investigatio.n RePo.rt 
No.s. 94-4005 and .00-4085 (USGS Repo.rt). This USGS Report indicates that the aquifer 
underlying lands Io.cated within the "Accounting Surface'" is co.nsidered hydraulically co.nnected 
to the ·Co.lo.rado. River and gro.undwater withdrawn fro.m lands underlying the "Acco.unting 
Surface" wo.uld be replaced by Co.lo.rado. River water, in total or in part. This means that if it ill 
determined that these wells are, in fact, pumping Co.lo.rado. River water, a co.ntract with the 
Secretary o.f the Interio.r is required befo.resuch a use is deemed to. be a legally autho.rized use o.f 
this gro.undwater; . 
. . .• ; .. . or ".,"".:: "' --:':0.:" 

.-'., ' 

O~'No.veJ1lber 9, 2909, the Bo.ard received applicatio.ns fo.rLower Co.loradoWaterSupplY:
Proje\:t watii fo.r the'",Blythel;IDd the Palen, So.lar . Pow~r projeetsfr?,ln. th.~pro.ject
co.nsultant/propo.nent, Mr. Jo.sef Elchhamrner o.f So.lar Millenruum, LLC. This pro.Ject, enacted 
by Co.ngress o.n No.vernb'er 14, 1986, as the Lo.wer Co.lorado. Water SupplyPro.ject Act o.f 1986, 
(Act) autho.rized c0nstructio.n o.f the Lower Co.lo.rado Water Supply Project (LCWSP) and 
appropriated fwidsfor the U.S. Bureau of Reclamation (Reclamation) to' co.nsttuct Phase r o.fthe 
Project. The LCWSP consists o.f weJl field facilities in the Sand Hills along the All-American 
Canal in Imperial County: The LCWSP is autho.rized to' provide exchange water up.to. .. a,total 
amount DnO,OOO acre"feet per year for no.nagricultural use to tho.se users of Colorado 'River
water alo.ng the COlo.rado River, who do no.t .have.an existing Sectio.n 5 BCPAcontractUal 
entitlement or who.se entitlement to use Co. lorado River is insufficient to meet their needs. Under 
a "fIrst come first serve" priority basis, the Board has reviewed applications that it has received 
and, to' date, recommended to Reclamatio.n that applicants for LCWSP water in the amount of 
abo.ut 7,500 acre-feet peryear are eligible to receive LCWSPwater. At this time, the capacity to' 
pump the fully authOrized vo.lume o.f 10,000 acre-feet o.fwater per 'year has no.t been constructed. 
Furtherino.re, when the Co.ngresspassed the Act authorizing the LCWSP, water for large scale 
solar po.wer/energy projects was no.t envisioned. Co.nsidering these two factors it do.es not 
appear that LCWSP water is a viable optio.n for the Blythe and Palen Projects. 

Based upon the applicationsfor LCWSP water that were received fro.m Solar Millennium fo.r the 
lythe and tl,e Palen So.lar Power Projects, several meetings and telephone conference calls have 

been held among the so.lar power projects consultants/proponents, Reclamation, BLM, Board's 
taff, and others. As a result of discussi0ns in these meetings, the Board's staff h& identified a 
referred o.ption for o.btaining a legally authorized and reliable water supply fo.r both the Blythe 
nd the PalenSolar,Po.wer Projects over the life of the project that fits into the timeframe that has 

been establisbed by So.lar Millennium. That optio.n invo.lves obtaining water through an existing 
ectio.n 5 BCPA co.ntract holder, The Metropolitan Water District of Southern California 
MWDJ, Although other options may be available, they, in the Bo.ard's opinion; could not be 
mplemented in a timely manner and address the requirement that water co.nsumptivelY used 
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: from the Colorado River must be through a Section 5 BCPA contractual entitlement. 

If you have any questions or need further information, please contact me at (818)500-1625 . 

. Sincerely. 

: Geral~ 
~!~&: 

_. 
Execll ve lrector · ·' 

....... _--' 
. 

cc: Ms. Lom Gray-Lee, Regi6nalDirectoT. Lower Colorado Region, U.S. Bureau.of ". _. _. ,
.... ; , .Reclamation : j~ .. ~.,- V-:7',.::: ,", ,.: 

.. Ms. Holly-Roberts, Assoclate Field Manager, Palm Springs-South Coast F.ield.Qffice;BLM 
·MS. Eileen Allen; Manager; Ert6rgy Facilities Siting and DocketS Ofiice,-'CEC ''':'':'''' . ,i;:

Dr. Jeffiey G. Harvey, Principal & Senior Scientist, Harvey MeyerhoffCons\llting-Gro\lp • 
Mr. Gavin Berg, Project-Manager, Solar Millennium LLC . . . 
Mr. Williani i Hase.iJcamp, Manager, Colorado River Resources, The Metropolitai:i WateT .

District ofS.Ruthern California _ .'_j 

COLORADO RIVER BOARD 

.;: ,.~ -.' .,j-

~
r 

14l UU4 

. __ . " _ .'-""" "' .. 

.. _ 
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

ApPLICATION FOR CERTIFICATION 

FOR THE PALEN SOLAR POWER 
PLANT PROJECT 

APPLICANT 
Alice Harron . -~ --- --

Senior Director of Project 
Development 
1625 Shattuck Avenue, Suite 270 
Berkeley, CA 94709-1161 
harron@solarmillenium.com 

Elizabeth Ingram, Associate 
Developer, Solar Millennium, LLC 
1625 Shattuck Avenue 
Berkeley, CA 94709 
ingram@solarmillennium.com. 

Arrie Bachrach 
AECOM Project Manager 
1220 Avenida Acaso 
Camarillo, CA 93012 
arrie.bachrach@aecom.com 

Ram Ambatipudi 
Chevron Energy Solutions 
150 E. Colorado Blvd., Ste. 360 
Pasadena, CA 91105 
ram batipudi@chevron.com . 

Co-COUNSEL 
Scott Galati, Esq. 
Galati/Blek, LLP 
455 Capitol Mall, Suite 350 
Sacramento, CA 95814 
sgalati@gb-lIp.com 

Co.cOUNSEL 
Peter Weiner, Matthew Sanders 
Paul, Hastings, Janofsky & 
Walker LLP 
55 2nd Street, Suite 2400-3441 
San Francisco, CA 94105 
peterweiner@paulhastings.com 
matthewsanders@paulhastings.com 

*indicates change 

INTERVENORS 
CalifomiaUnionsforRelia

Energy (CURE) 
c/o Tanya A. Gulesserian, 
Marc D. Joseph 
'Jason W. Holder 
Adams Broadwell Joseph & 
Cardozo 
601 Gateway Boulevard, 
Suite 1000 
South San Francisco, CA 94080 
tgulesserian@adamsbroadwell.com 
jholder@adamsbroadwell.com* 

Michael E. Boyd, President 
Californians for Renewable 
Energy, Inc. 
5439 Soquel Drive 
Soquel, CA 95073-2659 
michaelboyd@sbcglobal.net 

Alfredo Figueroa 
Californians for Renewable 
Energy, Inc. 
424 North Carlton 
Blythe, CA 92225 
lacunadeaztlan@aol.com 

INTERESTED AGENCIES 
California ISO 
.e-recipient@caiso.com. 

Holly L. Roberts, Project Manager 
Bureau of Land Management 
Palm Springs-South Coast 
Field Office 
1201 Bird Center Drive 
Palm Springs, CA 92262 
CAPSSolarBlythe@blm.gov 

Docket No. 09-AFC-7 

PROOF OF SERVICE 
(Revised 415/10) 

-* ble------~-" · - --- ----

ENERGY COMMISSION 
ROBERT WIESENMILLER 
Commissioner and Presiding 
Member 
rweisenm@energy.state.ca.us 

KAREN DOUGLAS 
Chairman and Associate Member 
.kldougla@energy.state.ca.us. 

Raoul Renaud 
Hearing Officer 
rrenaud@energy.state.ca.us 

Kristy Chew, Adviser to 
Commissioner Byron 
kchew@energy.state.ca.us 

Alan Solomon 
Siting Project Manager 
asolomon@energy.state.ca.us 

Lisa DeCarlo 
Staff Counsel 
Idecarlo@energy.state.ca.us 

Jennifer Jennings 
Public Adviser's Office 
publicadviser@energy.state.ca.us 

-, 
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DECLARATION OF SERVICE 

I, Hilarie Anderson, declare that on April 15, 2010, I served and filed a copy of the attached Letter from the Colorado 
River Board of California. The original document, filed with the Docket Unit, is accompanied by a copy of the most 
recent Proof of Service list, located on the web page for this project at: 
[http://www.energy.ca.govlsitingcaseslsotar millennium palen1 

The documents have been sent to both the other parties in this proceeding (as shown on the Proof of Service list) 
and to the Commission's Docket Unit, in the following manner: 

(Check all that Apply) 

FOR SERVICE TO ALL OTHER PARTIES: 

_x_ sent electronically to all email addresses on the Proof of Service list; 

by personal delivery; 

_x_ by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked "email preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

_x_ sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 

deposITing in the mail an original and 12 paper copies, as follows: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 09-AFC-7 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca us 

I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred. and that I am over the age of 18 years and not a party to the proceeding. 

Original Signature in Dockets 
Hilarie Anderson 

RECEIVED 

APR 19 20:3 

ADAMS BROADWElLJOSfPH &CARDOZO 
*indicates change 2 
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Audubon California * California Wilderness Coalition * Defenders of Wildlife 

Desert Protective Council * Mojave Desert Land Trust 


Natural Resources Defense Council * Sierra Club * The Nature Conservancy 

The Wilderness Society * The Wildlands Conservan~y 


Renewable Siting Criteria for California Desert Conservation Area 

Environmental stakeholders have been asked by land management agencies, elected officials, other 
decision-makers, and renewable energy proponents to provide criteria for use in identifying potential 
renewable energy sites in the California Desert Conservation Area (COCA). Large parts of the 
California desert ecosystem have survived despite pressures from mining, grazing, ORV, real estate 
development and military uses over the last century. Now, utility scale renewable energy 
development presents the challenge of new land consumptive activities on a potentially 
unprecedented scale. Without careful planning, the surviving desert ecosystems' may be further 
fragmented, degraded and lost. 

The criteria below primarily address the siting of solar energy projects and would need to be further 
refmed to address factors that are specific to tbe siting nf wind and geothermal facilities. While the 
criteria listed below arc not ranked, they are intended to inform planning processes and were 
designed to provide ecosystem level protection to the COCA (including public, private and military 
lands) by giving preference to disturbed lands, steering development away from lands with high 
environmental values, and avoiding the deserts' undeveloped cores. They were developed with 
input from field scientists, land managers, and conservation professionals and fall into two 
categories: 1) areas to prioritize for siting and 2) high conflict areas. The criteria are intended to 
guide solar development to areas with comparatively low potential for conflict and controversy in an 
effort to help California meet its ambitious renewable energy goals in a timely manner. 

Areas to Prioritize for Siting 
o 	 Lands that have been mechanically disturbed, il;., locations that are degraded and disturbed 

by mechanical disturbance: 
• 	 Lands that have been "type-converted" from native vegetation through plowing, 

bulldozing or other mechanical impact often in support of agriculture or other land 
cover change activities (mining, clearance for development, heavy off-road vehicle 
use).' . 

o 	 Public lands of. comparatively low resource value located adjacent to degraded and impacted 
private lands on the fringes of the COCA:' 

• 	 Allow for the expansion of renewable energy development onto private lands. 
• 	 Private lands development offers tax benefits to local government. 

o 	 Brownfields: 
• 	 Revitalize idle or underutilized industrialized sites. 
• 	 Existing transmission capacity and infrastructure are typically in place. 

o 	 Locations adjacent to urbanized areas:' 
• 	 Provide jobs for-local residents often in underserved communities; 

• 	 Minimize growth-inducing impacts; 
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• 	 Provide homes and services for the workforce that will be required at new energy 
facilities; . 

• 	 Minimize workforce commute and associated greenhouse gas emissions. 
o 	 Locations that minimize thi need to build new roads. 
o Locations that could be served by existing substations. 

,0 Areas proximate to sources of municipal wastewater for use in cleaning. 

o 	 Locations proximate to load centers. 
o 	 Locations adjacent to federally designated corridors with existing major transmission lines.' 

High Conflict Areas 
In an effort to flag areas that will generate significant controversy the environmental community has 
developed the foUowing list of criteria for areas to avoid in siting renewable projects. These criteria 
are fairly broad. They are intended to minimize resource conflicts and thereby help California meet 
its ambitious renewable goals. The criteria are not intended to serve as a substitute for project 
specific review. They do not include the categories oflands .within the California desert that are off 
limits to all development by starute or policy.' 

o 	 Locations that support sensitive biological resources, including: federally designated and 
proposed critical habitat; significant' populations of federal or state threatened and 
endangered species,7 significant populations of sensitive, rare and special starus species,' and 
rare or unique plant communities' 

o 	 Areas of Critical Environmental Concern, Wildlife Habitat Management Areas, proposed 
HCP and NCCP Conservation Reserves. ,. 

o 	 Lands purchased for conservation including those conveyed to the BLM." 
o 	 Landscape-level biological linkage areas required for the continued functioning of biological 

and ecological processes. '2 

o 	 Proposed Wilderness Areas, proposed National Monuments, and Citizens' Wilderness 
Inventory Areas. " 

o 	 Wetlands and riparian areas, including the upland habitat and groundwater resources 

required to protect the integrity of seeps, springs, streams or wetlands. " 


o 	 National Historic Register eligible sites and other known culrural resources . . 
o 	 Locations directly adjacent to National or State Park units. IS 

EXPLANATIONS 

I Some of these lands may be currcndy abandoned from those prior activities, allowing some natural 

vegetation to be sparsely rc-estabtished. However, because the desert is slow to heal, these lands do not 

support the high level of ecological functioning that undisturbed natural lands do. 

2 Based on currently available data. 

1 Urbanized areas include desert communities that welcome local industrial development but do not im;lude 

communities that are dependent on tourism for their economic survival . 

.. The term "federally designated corridors" does not include contingent corridors. 

, Lands where development is prohibited by starute or policy include but are not limited to: 
National Park Service units; designated Wilderness Areas; Wilderness Srudy Areas; BLM National 
Conservation Areas; National Recreation Areas; National Monuments; private preserves and [eserves~ 
Inventoried Roadless Areas on USFS lands; National Historic and National Scenic Trails; National Wild, 
Scenic and Recreational Rivers; HCP and NCCP lands precluded from development; conservation mitigation 

2 
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banks under conservation easements approved by the state Department of Fish and Game, U.S. Fish and 
Wildlife Service or Army Corps of Engineers a; California State Wetlands; California State Parks; Department 
of Fish and Game Wildlife Areas and Ecological Reserves; National Historic Register sites. 
6 Determining Hsignificance" requires consideration of factors that include population size and characteristics, 
linkage, and feasibility of mitigation. 
7 Some listed species have DO designated critical habitat or occupy habitat outside of designated critical 
habitat. Locations with significant occurrences of federal or state tlueatened and endangered species should 
be avoided even if these locations are outside of designated critical habitat or conservation areas in order [0 

minimize take and provide connectivity between critical habitat units. 
8 SignifiCllnt populations I occurrences of sensitive, rare and special status species including CNPS list 1 B and 
list 2 plants, and federal or state agency species of concern. 
, Rare plant communitieslassemblages include those defmed by the California Native Plant Society's Rare 
Plant Communities Initiative and by fede.ra1, state :and county agencies. 
10 ACECs include Desert Tortoise Desert Wildlife Management Areas (DWMAs). The COCA Plan has 
designated specific Wildlife Habitat Management Areas (HMAs) to conserve habitat for species such as the 
Mohave ground squirrel and bighorn sheep. Some of these designated areas arc subject to development caps 
which apply to renewable energy projects (as well as other activities). 

11 These lands include compensation lands purchased for mitigation by other parties and transferred to the 

BLM and compensation lands purchased directly by the BLM. 

12 Landscape-level linkages provide connectivity between species populations, wildlife movement corridors, 

ecological process corridors (e.g., sand movement corridors), and climate change adaptation corridors. They 

also provide connections between protected ecological reserves such as National Park units and Wilderness 

Areas. The long-term viability of existing populations within such reserves may be dependent upon habitat, 
populations or processcs that extend outside of their boundaries. \Vhile it is possible to describe current 
wildlife movement corridors, the problem of forecasting the future locations of such corridors is confounded 
by the lack of certainty inherent in global climate change. Hence the need to maintain broad, landscape-level 
connections. To maintain ecological functions and natural history values inherent in parks, wilderness and 
other biological reserves, trans-boundary ecological processes must be identified and protected. Specific and 
cumulative impacts that may threaten vital corridors and trans-boundary processes should be avoided. 
" Proposed Wtlderness Areas: lands proposed by a member of Congress to be set aside to preserve 
wilderness values. The proposal must be: 1) introduced as legislation, or 2) announced by a member of 
Congress with publicly available maps. Proposed National Monuments: areas proposed by the President or a 
member of Congress to protect objects of historic or scientific interest. The proposal must be: 1) incroduced 
as legislation or 2) announced by a member of Congress with publicly available maps. Citizens' Wilderness 
Inventory Areas: lands that have been inventoried by citizens groups, conservationists, and agencies and 
found to have defined ''wilderness characteristics." The proposal has been publicly announced. 
H The extent of upland habitat that needs to be protected is sensitive to site-specific resources. For example: 
the NECO Amendment to the COCA Plan protects streams within a S-mile radius ofTownsend big-cared 
bat maternity roosts; aquatic and riparian species may be highly sensitive to changes in groundwater levels. 
" Adjacent: lying contiguous, adjoining or within 2 miles of park or state boundaries. (Nate: lands more than 
2 miles from a park boundary should be evaluated for importance from a landscape-level linkage perspective, 
as further defined in foomote 12). 
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Comment Letter 7
 

"Michael J. Connor" To CAPSSolarPalen@blm.gov, Allison Shaffer 
<mjconnor@westernwatershe <Allison_Shaffer@blm.gov> 
ds.org> cc asolomon@energy.state.ca.us 

07/01/2010 03:34 PM bcc 

Subject Comments on Palen Solar Power Plant DEIS 

Dear Ms. Shaffer: 

Attached please find Western Watersheds Project's comments on the Draft
Environmental Impact Statement/Staff Assessment for the Chevron Energy
Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible
California Desert Conservation Area Plan Amendment. 

Could you please respond to this email to confirm that you received and
could open the attached file? 

Thank you. 

Michael Connor 

*****************************************************************
 
Michael J. Connor, Ph.D.

California Director
 
Western Watersheds Project

P.O. Box 2364 
Reseda, CA 91337-2364
(818) 345-0425
http://www.westernwatersheds.org
***************************************************************** 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 
Email: mjconnor@westernwatersheds.org 
Web site: www.westernwatersheds.org Working to protect andrestore WesternWatersheds 

July 1, 2010 

By Email 

Allison Shaffer, Project Manager 
Palm Springs South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, CA 92262 

< CAPSSolarPalen@blm.gov > 
< asolomon@energy.state.ca.us > 

Re:	 Draft Environmental I mpact Statement/Staff Assessment for the Chevron Energy 
Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible 
California Desert Conservation Area Plan Amendment. 

Dear Ms. Shaffer: 

On behalf of Western Watersheds Project and myself, please accept the following 
comments on the Draft Environmental Impact Statement/Staff Assessment for the Chevron 
Energy Solutions/Solar Millennium Palen Solar Power Plant (Palen Solar Power Plant) and 
Possible California Desert Conservation Area Plan Amendment. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

Western Watersheds Project submitted scoping comments for this project on December 
23, 2009. We have attached a copy of those comments to this letter. We hereby incorporate by 
reference the entire contents of that scoping letter into these comments. 

The Palen Solar Power Plant is a massive project will have significant direct, indirect and 
cumulative impacts on some of the desert’s most sensitive biological resources and on important 
cultural resources. Specific issues of concern that we have identified in the DEIS include: 

(1) Range of Alternatives. 
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The NEPA implementing regulations specify that NEPA documents must analyze a full 
range of alternatives. Based on the information and analysis presented in the sections on the 
Affected Environment (40 C.F.R. § 1502.15) and the Environmental Consequences (40 C.F.R. § 
1502.16), the NEPA document should present the environmental impacts of the proposed action 
and the alternatives in comparative form, thus sharply defining the issues and providing a clear 
basis for choice among options by the decisionmaker and the public. In order to comply with the 
spirit and letter of NEPA, the EIS must consider alternatives that meet the project goals and not 
simply propose “straw man” alternatives that can then be dismissed from further consideration. 

The DEIS should be revised to include alternatives that meet the project need but that 
avoid the significant impacts to biological resources and to ecological processes that they depend 
upon such as sand flow. 

(2) Desert Tortoise. 

The NEPA requires agencies to take a “hard look” at the environmental effects of a 
project. This requires the BLM to describe, clearly characterize and identify the direct, indirect 
and cumulative effects. 

As we outlined in our scoping comments, the proposed project site is within California’s 
Colorado Desert and within the Eastern Colorado Desert Tortoise Recovery Unit as identified in 
the 1994 Desert Tortoise (Mojave Population) Recovery Plan. We raised the concern that the 
Palen project would disrupt connectivity between the Eastern Colorado Recovery Unit and the 
Northern Colorado Recovery Unit. This could reduce gene flow and impair desert tortoise 
recovery. 

The DEIS takes the position outlined in the draft (i.e. not final) revised recovery plan that 
California’s desert tortoise population be treated as a single recovery unit. This is a scientifically 
controversial position since there is data indicating that tortoises from the 1994 Northern and 
Eastern Colorado Recovery Units are discernible using genetic analysis (see Murphy et al, 
20071). However, whether or not there is a scientific basis for the 1994 recovery units being 
combined into a single recovery unit the issue of loss of connectivity remains. This has not been 
addressed in the DEIS. 

As we stated in our scoping comments: 

“The Palen site is a particular concern. This habitat provides crucial connectivity 
between the desert tortoises in the Eastern Colorado Recovery Unit and those in the Northern 
Colorado Recovery Unit. The project places connectivity between the two recovery units at risk. 

The Project Applicant’s application states that, 

1 Murphy, R. W.,  Berry, K. H., Edwards, T. and Mcluckie, A. M. 2007. A Genetic Assessment of the Recovery 
Units for the Mojave Population of the Desert Tortoise, Gopherus agassizii. Chelonian Conservation and Biology 
6(2): 229–251. 
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“The PSPP would have less than significant impacts on biological resources with 
implementation of avoidance, minimizations, and mitigation measures, except for 
unmitigable significant impacts to desert tortoise (DT) and Mojave fringe-toed 
lizard (MFTL) movement.” (Application at 5.3-1, emphasis added) 

One of the objectives for desert tortoise recovery in the 2002 Northern and Eastern 
Colorado Desert Management Plan (NECO) is “e. Mitigate effects on tortoise populations and 
habitat outside DWMAs to provide connectivity between DWMAs.” (NECO at 2-17). Clearly 
then, use of the Palen project location is incompatible with the biological goals and objectives of 
the NECO Plan. Construction of a this proposed power plant would thus be incompatible with 
the CDCA Plan, the governing land use plan. 

Maintaining connectivity is important especially given the threats posed by global 
climate change. As the USFWS 2008 Draft Revised Recovery Plan notes, 

“Climatic regimes are believed to influence the distribution of plants and animals 
through species-specific physiological thresholds of temperature and precipitation 
tolerance. Warming temperatures and altered precipitation patterns may result in 
distributions shifting northward and/or to higher elevations, depending on 
resource availability (Walther et al. 2002). We may expect this response in the 
desert tortoise to reduce the viability of lands currently identified as “refuges” or 
critical habitat for the species.” (USFWS 2008 at 133)” 

In addition, a portion of the Palen project site is designated as desert tortoise critical 
habitat. The EIS should also consider the status of the tortoises in the affected recovery units. 
The latest reports from the Desert Tortoise Recovery Office cite a 37% decline in tortoise density 
between 2005 and 2007.2 

The DEIS should be revised to take the requisite “hard look” at all the direct, indirect and 
cumulative impacts of the proposed project and all associated infrastructure including roads, 
facilities and transmission lines on the desert tortoise. 

(3) Mojave Fringe-toed lizard. 

The DEIS describes the Palen Project has having unmitigable significant impacts to the 
sand transport corridor. This will have serious impacts on the Mojave fringe-toed lizard. The 
FLPMA precludes the BLM from authorizing projects that will result in undue degradation and 
the BLM is also precluding from authorizing actions that could propel the listing of this sensitive 
species under the Endangered Species Act. 

The DEIS should be revised to take a hard look at impacts to the Mojave fringe-toed 
lizard and explain the minimization and avoidance measures that will adopted if this project is 
approved that will reduce impacts to sand transport to less than significant. 

2 USFWS. 2009. Range-wide Monitoring of the Mojave Population of the Desert Tortoise: 2007 Annual Report. 
Report by the Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service, Reno, Nevada. 
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(4) Streambed Alteration.
 

Desert washes, drainage systems, and washlets are very important habitats for plants and 
animals in arid lands. Water concentrates in such places, creating greater cover and diversity of 
shrubs, bunch grasses, and annual grasses and forbs. The topography is often more varied, as are 
soil types and rock types and sizes, creating diverse sites for burrows, caves, and other shelters. 
The resulting “habitats” tend to attract more birds, mammals, reptiles, and invertebrates. For 
example, desert tortoises spend disproportionately more time in washes than they do on “flat” 

3areas. There must be full mitigation for impacts to streambeds as required under the California 
Fish and Game Code. 

Western Watersheds Project thanks you for the opportunity to submit comments on the 
DEIS for the proposed Palen solar power plant project. Please keep Western Watersheds Project 
on the list of interested public for this project. If we can be of any assistance or provide more 
information please feel free to contact me by telephone at (818) 345-0425 or by e-mail at 
<mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D.
 
California Director
 
Western Watersheds Project
 
P.O. Box 2364
 
Reseda, CA 91337
 
(818) 345-0425
 
<mjconnor@westernwatersheds.org>
 

Attachment:	  Western Watersheds Projec t’s December 23, 2009 Scoping Comments Re: Intent to 
PrepareTwo Environmental Impact Statements/ Staff Assessments for the Proposed 
Chevron Energy Solutions/Solar Millennium Palen and Blythe Solar Power Plants, 
Riverside County, CA and Possible Land Use Plan Amendments. 7 pp. 

cc. Alan Solomon, California Energy Commission <asolomon@energy.state.ca.us> 

3 Jennings, B.J. 1997. Habitat Use and Food Preferences of the Desert Tortoise, Gopherus agassizii, in the Western 
Mojave Desert and Impacts of Off-Road Vehicles. Proceedings: Conservation, Restoration, and Management of 
Tortoises and turtles—An International Conference, pp. 42–45. New York Turtle and Tortoise Society. 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 
Email: mjconnor@westernwatersheds.org 
Web site: www.westernwatersheds.org Working to protect andrestore Western Watersheds 

December 23, 2009 

By Email 

California Energy Commission,
 
1516 Ninth Street, M S-15
 
Sacramento, CA 95814
 
Attn: Alan Solomon, Project Manager,
 
< asolomon@energy.state.ca.us >
 

BLM California Desert District
 
Holly L. Roberts, Project Manager
 
Palm Springs-South Coast Field Office, BLM
 
1201 Bird Center Drive
 
Palm Springs, CA 92262
 
< CAPSSolarPalen@blm.gov >
 
< CAPSSolarBlythe@blm.gov >
 

Re:	 Notice of Intent to Prepare Two Environmental Impact Statements/ Staff 
Assessments for the Proposed Chevron Energy Solutions/Solar Millennium Palen 
and Blythe Solar Power Plants, Riverside County, CA and Possible Land Use 
Plan Amendments. 

Dear Ms. Roberts and Mr. Solomon: 

On behalf of Western Watersheds Project and myself, please accept the following 
scoping comments as you embark on the preparation of Environmental Impact Statements 
(“EIS”) for the proposed Proposed Chevron Energy Solutions/Solar Millennium Palen and 
Blythe Solar Power Plants, Riverside County, CA and Possible Land Use Plan Amendments. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

According to the scoping notice, the Bureau of Land Management (“BLM”) and the 
California Energy Commission (“CEC”) are developing a PSA, EIS and possible plan 
amendment for two separate right-of-way (ROW) authorizations filed by Chevron Energy 
Solutions/Solar Millennium (CESSM) to construct and operate the Palen and Blythe solar 
thermal power plants in eastern Riverside County, California with an expected combined 
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capacity of 1,452 megawatts (MW) using solar parabolic trough generating stations. 
Approximately 10,100 acres of BLM-administered public land are needed to develop the two 
projects. 

These massive projects will have significant direct, indirect and cumulative impacts on 
some of the desert’s most sensitive resources including species listed under the Endangered 
Species Act such as desert tortoise and on important cultural resources. 

Specific issues of concern that should be addressed in the NEPA documents to ensure 
compliance with NEPA and to ensure that NEPA’s requisite “hard look” at the environmental 
impacts include: 

(1) Range of Alternatives. 

The NEPA implementing regulations specify that NEPA documents must analyze a full 
range of alternatives. Based on the information and analysis presented in the sections on the 
Affected Environment (40 C.F.R. § 1502.15) and the Environmental Consequences (40 C.F.R. § 
1502.16), the NEPA document should present the environmental impacts of the proposed action 
and the alternatives in comparative form, thus sharply defining the issues and providing a clear 
basis for choice among options by the decisionmaker and the public 

In order to comply with the spirit and letter of NEPA, the EIS must consider alternatives 
that meet the project goals and not simply propose “straw man” alternatives that can then be 
dismissed from further consideration. We suggest that the agencies consider the following 
reasonable alternatives in addition to any proposed action: 

(a) “No Action Alternative” as is required by NEPA. 
(b) Alternative sites on public lands with fewer resource conflicts. 
(c) Alternative that features technology that requires significantly less water. 
(d) A private lands alternative under which the project is built on private lands only. 
(e) A distributed energy alternative using “roof top” solar to avoid the need for 
construction of a power plant. 

Full analysis of these alternatives will help clarify the need for the proposed project, 
provide a baseline for identifying and fully minimizing resource conflicts, facilitate compliance 
with the BLM’s FLPMA requirement to prevent the unnecessary and undue degradation of 
public lands and its resources, and will help provide a clear basis for making an informed 
decision. 

(2) Desert Tortoise. 

The NEPA/CEQA documents must describe, clearly characterize and identify the desert 
tortoise population that will be impacted by each alternative if the agencies are to take NEPA’s 
requisite “hard look” at the environmental effects. 
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The proposed project sites are within California’s Colorado Desert and both projects lie 
within the Eastern Colorado Desert Tortoise Recovery Unit. 

A portion of the Palen project site is designated as desert tortoise critical habitat. The 
Project Applicants for both the Palen and the Blythe Projects describe the project sites as having 
low tortoise densities. Additional surveys should be conducted to confirm this. The EIS should 
also consider the status of the tortoises in the affected recovery units. The latest reports from the 
Desert Tortoise Recovery Office cite a 37% in tortoise density between 2005 and 2007.1 

Both the Palen and Blyth Projects would disrupt connectivity between the Eastern 
Colorado Recovery Unit and the Northern Colorado Recovery Unit. This could reduce gene 
flow and impair desert tortoise recovery. 

The Palen site is a particular concern. This habitat provides crucial connectivity between 
the desert tortoises in the Eastern Colorado Recovery Unit and those in the Northern Colorado 
Recovery Unit. The project places connectivity between the two recovery units at risk. 

The Project Applicant’s application states that, 

“The PSPP would have less than significant impacts on biological resources with 
implementation of avoidance, minimizations, and mitigation measures, except for 
unmitigable significant impacts to desert tortoise (DT) and Mojave fringe-toed 
lizard (MFTL) movement.” (Application at 5.3-1, emphasis added) 

One of the objectives for desert tortoise recovery in the 2002 Northern and Eastern 
Colorado Desert Management Plan (NECO) is “e. Mitigate effects on tortoise populations and 
habitat outside DWMAs to provide connectivity between DWMAs.” (NECO at 2-17). Clearly 
then, use of the Palen project location is incompatible with the biological goals and objectives of 
the NECO Plan. Construction of a this proposed power plant would thus be incompatible with 
the CDCA Plan, the governing land use plan. 

Maintaining connectivity is important especially given the threats posed by global 
climate change. As the USFWS 2008 Draft Revised Recovery Plan notes, 

“Climatic regimes are believed to influence the distribution of plants and animals 
through species-specific physiological thresholds of temperature and precipitation 
tolerance. Warming temperatures and altered precipitation patterns may result in 
distributions shifting northward and/or to higher elevations, depending on 
resource availability (Walther et al. 2002). We may expect this response in the 
desert tortoise to reduce the viability of lands currently identified as “refuges” or 
critical habitat for the species.” (USFWS 2008 at 133) 

The NEPA/CEQA documents should provide a review of the direct, indirect and 
cumulative impacts of the proposed project on the tortoise of the Eastern Colorado and Northern 

1 USFWS. 2009. Range-wide Monitoring of the Mojave Population of the Desert Tortoise: 2007 Annual Report. 
Report by the Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service, Reno, Nevada. 
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Colorado Recovery Units, and all associated infrastructure including the roads and transmission 
lines. 

(3) Other Sensitive species and Rare Plants. 

A number of sensitive species of wildlife and rare plants occur on the project or in the 
vicinity including the Mojave fringe-toed lizard and Harwoods’ milkvetch. 

The Palen Project Applicant’s application describes impacts to Mojave fringe-toed lizard 
movement as significant and unmitigable. The EIS must explain how this project could move 
forward without the agencies propelling a listing of this species under the Endangered Species 
Act. 

We are unaware of any extent occurrences of Harwoods’ milkvetch on private lands. In 
light of this, the EIS must explain how this project could move forward without the agencies 
propelling a listing of this species under the Endangered Species Act. 

The EIS should carefully consider and an analyze impacts to all State protected species 
such as burrowing owl, sensitive species, rare plants and Unusual Plant Assemblages (UPA) that 
would be affected by the project. It should provide detailed vegetation and wildlife maps to 
facilitate public input into the process. 

(4) Invasive Species. 

Invasive weeds grow easily wherever the natural vegetation and biological soil crusts are 
disturbed. The disturbance to the soil and natural vegetation that will occur as a result of the 
construction and maintenance of this transmission project must not be allowed to establish a 
“weed corridor” across the landscape. Once established, weeds are almost impossible to remove 
permanently. 

Invasive plants and weeds are threats to native habitat, rare plants, and sensitive species. 
They pose an immense fire hazard. Using chemicals to kill weeds requires exposing the 
environment, species, and watershed area to a toxic substance which can be the source of further 
damage to environmental and human health. Manual weed control requires much human effort, 
machinery, and can cause even more disturbance, leading to erosion, disturbance, and, in some 
cases, more weeds. The EIS should carefully consider how invasive plants and weeds will be 
manages and controlled. 

(5) Hazards and Hazardous Materials. 

The EIS should disclose any potentially toxic or hazardous wastes that may be associated 
with these projects during project construction, operation, and maintenance including pesticides 
and herbicides. 

(6) Fire Prevention andSuppression. 
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The EIS should address the effects that each alternative for each project may have on 
wildfire risks. Wildfires are becoming increasingly common in the Mojave Desert facilitated by 
the spread of invasive weeds and climate change. Wildfires can result in type conversion of 
large expanses of habitat. Wildfires could be caused by construction or operation of the 
transmission lines. Development of roads and transmission lines could encourage increased 
motorized vehicle access which increases fire risk especially when coupled with the spread of 
invasive weeds. 

(7) Desert Washes, Ephemeral Streams andSoils. 

Desert washes, drainage systems, and washlets are very important habitats for plants and 
animals in arid lands. Water concentrates in such places, creating greater cover and diversity of 
shrubs, bunch grasses, and annual grasses and forbs. The topography is often more varied, as are 
soil types and rock types and sizes, creating diverse sites for burrows, caves, and other shelters. 
The resulting “habitats” tend to attract more birds, mammals, reptiles, and invertebrates. For 
example, desert tortoises spend disproportionately more time in washes than they do on “flat” 

2areas. The wash habitat impacted by each alternative should be evaluated and appropriate 
mitigations made for stream bed alterations. 

Soil erosion on low fill slopes and steeply graded areas could result in sedimentation of 
water bodies. Changes in hydrology and soil movements may impact rare plants and habitats for 
sensitive species, and may impact burrowing species such as the desert tortoise. 

(8) Cultural & Paleontological Resources. 

The EIS should discuss and analyze impacts to cultural and paleontological resources. 
The Mojave Desert is rich in structures and artifacts of significant cultural value that are 
irreplaceable once lost. The areas around dry lake beds are particularly rich in archaeological 
sites. Construction of structures and access roads could damage or destroy historic and 
archaeological sites, traditional cultural properties, or areas containing paleontological resources. 
Temporary use of staging areas and conductor pull sites could damage or destroy historic and 
archaeological sites, traditional cultural properties, or areas containing paleontological resources. 
Building new transmission lines through previously undisturbed areas could cause physical 
damage to artifacts and sites, expose cultural resources to looters, and could increase fires due to 
soil disturbance and subsequent weed invasion placing these cultural resources at risk of future 
damage. 

(9) Global Climate Change. 

Department of the Interior Order No. 3226 mandates that the BLM must consider the 
impacts of each proposed alternative with respect to global climate change in its NEPA reviews. 
The agencies should use the recently released USGS desert tortoise habitat model to determine 
likely changes in desert tortoise habitat quality in the area and the importance of the desert 

2 Jennings, B.J. 1997. Habitat Use and Food Preferences of the Desert Tortoise, Gopherus agassizii, in the Western 
Mojave Desert and Impacts of Off-Road Vehicles. Proceedings: Conservation, Restoration, and Management of 
Tortoises and turtles—An International Conference, pp. 42–45. New York Turtle and Tortoise Society. 
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tortoise habitat. In addition to addressing climate change in the cumulative effects analysis, the 
EIS should address the carbon footprint of the project and any losses to carbon storage and 
sequestration it will engender. 

(10) Visual Resources. 

The public lands provide significant value as visual resources. The EIS should fully 
review the impacts of each alternative on visual resources. 

(11) Water Issues. 

The EIS must provide information on the water needs of these power plants both in the 
construction and operation phases and the source of these waters. The EIS must fully analyze 
impacts to the local and regional water reserves. 

(12) Cumulative Effects. 

The EIS must considered the cumulative effects of this project in combination with all the 
other consumptive uses that are occurring on these public lands including livestock grazing, off 
road vehicle activity, and mining. New transmission line projects have the potential to open up 
more lands to energy (or other) development, placing wide swaths of habitat at risk, and greatly 
increase degradation and fragmentation of habitats and important wild land areas and have 
lasting and damaging impacts. The project will also facilitate and will act cumulatively with the 
many other energy developments that are planned for the area including utility-scale solar energy 
plants. All these activities will impact the same biological, cultural, geologic, and visual 
resources as the proposed project. 

(13) Monitoring Programs. 

The NEPA/CEQA documents must explain the monitoring programs that will be in place 
to monitor the short and long term impacts of the project. This should include the timelines, and 
estimated costs and sources of funding for the monitoring programs. 

(14) Mitigation. 

BLM is obligated under FLPMA to “minimize adverse impacts on the natural, 
environmental, scientific, cultural, and other resources and values (including fish and wildlife 
habitat) of the public lands involved.” [43 U.S.C. §1732(d)(2)(a)] Other laws, including the 
Endangered Species Act and the California Endangered Species Act also entail the need for 
mitigations to minimize impacts. BLM is required to consider measures to mitigate potential 
environmental consequences in its NEPA analysis. [40 C.F.R. § 1502.16] The NEPA 
implementing regulations define "Mitigation" to include: 

(a) Avoiding the impact altogether by not taking a certain action or parts of an 
action. 
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(b) Minimizing impacts by limiting the degree or magnitude of the action and its 
implementation. 
(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected 
environment. 
(d) Reducing or eliminating the impact over time by preservation and
 
maintenance operations during the life of the action.
 
(e) Compensating for the impact by replacing or providing substitute resources or
 
environments.
 
[40 C.F.R. §1508.20]
 

The EIS should describe the restoration and rehabilitation activities that will be required 
for habitat disturbed during construction. For example, construction material yards will lose 
their native vegetation, have their soils compacted, and increase the amount of wind and water 
erosion while leaving these areas at an increased risk of weed invasion. Transporting materials, 
labor, and equipment in and out of construction areas will also have their own set of impacts that 
must be minimized. Construction may also require the use of “temporary” roads that will require 
extensive rehabilitation if they are not to become permanent intrusions on the landscape. 
Rehabilitation of desert habitat is a long, slow and uncertain process. 

Western Watersheds Project thanks you for the opportunity to submit scoping comments 
on the proposed solar plant project. Please keep Western Watersheds Project on the list of 
interested public for this project. If we can be of any assistance or provide more information 
please feel free to contact me by telephone at (818) 345-0425 or by e-mail at 
<mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D. 
California Director 
Western Watersheds Project 
P.O. Box 2364 
Reseda, CA 91337 
(818) 345-0425 
<mjconnor@westernwatersheds.org> 
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"Drezner,Debbie" To <CAPSSolarPalen@blm.gov> 
<DDrezner@mwdh2o.com> 

cc "Stites,Catherine M" <CStites@mwdh2o.com> 
06/15/2010 02:08 PM 

bcc 

Subject	 Transmittal of comment letter regarding DEIS for Chevron 
Energy Solutions/Solar Millennium Palen Solar Power Plant 

Allison�Shaffer, 

Please�find�attached,�Metropolitan�Water�District�of�Southern�California’s�comments�regarding�the� 
subject�DEIS.���These�comments�have�been�submitted�within�the�commenting�deadline�for�the�DEIS� 
posted�as�July�1,�2010�pursuant�to�the�April�2,�2010�Federal�Register�Notice�(75�FR�16786).���The�original� 
hardcopy�of�this�letter�is�being�sent�to�you�via�Federal�Express.�� 

Please�feel�free�to�contact�me�via�return�e�mail�or�by�phone�at�(213)�217�5687�if�you�have�any�questions� 
regarding�our�submittal. 

Thank�you, 

Debbie�Drezner 
Environmental�Planning�Team 
Metropolitan�Water�District�of�Southern�California 
P.O.�Box�54153 
Los�Angeles,�California�90054�0153 

� 
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MWO 
METROPOLITAN WATER OISTRICT OFSOUTHERN CALIFORNIA 

Executive Office 

JUNE 15,2010 Via Electronic & U.S. Mail 

Alan Solomon, Allison ShatTer 
Siting, Transmission and Environmental Project Manager 
Protection Division Palm Springs South Coast Field Office 
California Energy Commission Bureau of Land Management 
1516 Ninth Street, MS-15 1201 Bird Center Drive 
Sacramento, CA 95814 Palm Springs, California 92262 

To Whom it May Concern: 

Notice of Availability of the Draft Environmental 
Impact Statement/StatT Assessment for the Chevron Energy Solutions/Solar 
Millennium Palen Solar Power Plant and Possible California Desert Conservation 
Area Plan Amendment: CEC Docket No. 09-AFC-7, BLM Docket NQ. CACA 48810 

The Metropolitan Water District of Southern California (MetropoHtan) reviewed the Draft 
Environmental Impact Statement/Staff Assessment (collectively, "OEIS',) for the Chevron 
Energy Solutions/Solar Millennium Palen Solar Power Plant and Possible California Desert 
Conservation Area Plan Amendment (Project). The U.S. Bureau of Land Management (BLM) is 
the lead agency under the National Environmental Policy Act (NEPA) for the DEIS and the 
California Energy Commission (CEC) is the lead agency (for licensing thennal power plants 50 
megawatts and larger) under the California Environmental Quality Act (CEQA) and has a 
certified regulatory program under CEQA. Under its certified program. CEC is exempt from 
having to prepare an envirorunental impact report. Its certified program, however. requires 
environmental analysis of the project or a "staffassessment," including an analysis of 
alternatives and mitigation measures to minimize any significant adverse effect the project may 
have on the environment. 

Metropolitan is pleased to submit comments for consideration by BLM and CEC during the I 

public comment period for the DEIS and staff assessment. I In sum, Metropolitan provides these 
comments to ensure that any potential impacts on its facilities in the vicinity of the Project and 8-01 
on the Colorado River water resources are adequately addressed. 

Background 

1 Comments on the DEIS and Revised Staff Assessment are due July 1, 2010 per the Federal 
Register notice. 75 Fed. Reg. 16786 (April 2, 20)0). This comment deadline applies to the 
CEC's Revised Staff Assessment anticipated to be issued June 18,2010 regardless of whether it 
is finalized separately from BLM's DEIS as the relevant comment periods may not be reduced or 
altered retroactively. 

700 N. Alameda Street, los Angeles, California 9CX)1 2' Mailing Address: P.O. Box 54153. los Angeles, Califcrnla, 00054-0153' Telephone: (213) 217-6OOJ 
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Metropolitan is a public agency and regional water wholesaler. It is comprised of26 member 
public agencies serving more than 19 million people in six counties in Southern California. One 
of Metropolitan's major water supplies is the Colorado River via Metropolitan's Colorado River 
Aqueduct (CRA). Metropolitan holds an entitlement to water from the Colorado River. The 
eRA consists of tunnels. open canals and buried pipelines. eRA-related facilities also include 
above and below ground reservoirs and aquifers, access and patrol roads, communication 
facilities, and residential housing sites. The eRA, which can deliver up to 1.2 million acre-feet 
of water annually, extends 242 miles from the Colorado River, through the Mojave Desert and 
into Lake Mathews. Metropolitan has five pumping plants located along the eRA, which 
consume approximately 2,400 gigawatt-hours ofenergy when the CRA is operating at full 
capacity. 

Concurrent with its construction ofthe CRA in the mid-1930s, Metropolitan constructed 305 
miles of230 kV transmission lines that run from the Mead Substation in Southern Nevada, head 
south, then branch east to Parker, California, and then west along Metropolitan's CRA. 
Metropolitan's CRA transmission line easements lie on federally-owned land, managed by BLM. 
The transmission lines were built for the sole and exclusive purpose of supplying power from the 
Hoover and Parker projects to the five pumping plants along the CRA. 

Metropolitan's ownership and operation of the CRA and its 230 kV transmission system is vital 
to its mission to provide Metropolitan's 5,200 square mile service area with adequate and 
reliable supplies of high-quality water to meet present and future needs in an environmentally 
and economically responsible way. 

Project Understanding 

Solar Millennium LLC and Chevron Energy Solutions, the joint developers of this project, 
propose to construct, own, and operate the Palen Solar Power Project. The Project is a 
concentrated solar thennal electric generating facility with two adjacent, independent, and 
identical solar plants of 250 megawatt (MW) nominal capacity each for a total capacity of 500 
MWnominal. 

The Project will utilize solar parabolic trough technology to generate electricity. With this 
technology, arrays of parabolic mirrors collect heat energy from the sun and refocus the radiation 
on a receiver tube located at the focal point of the parabola. A heat transfer fluid (HTF) is heated 
to high temperature (750 degrees Fahrenheit) as it circulates through the receiver tubes. The 
heated HTF is then piped through a series of heat exchangers where it releases its stored heat to 
generate high-pressure steam. The steam is then fed to a traditional steam turbine generator 
where electricity is produced. 

The project water needs would be met by use of ground water pumped from one of two wells on 
the plant site. Water for domestic uses by project employees would also be provided by onsite 
groundwater treated to potable water standards. During construction, the Project proponent 
anticipates using up to 1,500 acre-feet of water. Following construction and for long-tenn 
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operations, the average total annual water usage for all four units combined is estimated to be 
about 300 acre-feet per year (afy). 

The project site would be located approximately 10 miles east of Desert Center, along Interstate 
10 approximately hallWay between the cities oflndio and Blythe, in Riverside County, 
California. An application has been filed with BLM for a right-of-way (ROW) grant of 
approximately 5,200 acres. 

Land Use Issues: Potential Impacts 00 Metropolitan Facilities 

Although Metropolitan has not yet identified any direct impacts, the Project is in the general 
vicinity of Metropolitan facilities, perhaps as close as 0.3 miles. As described above, 
Metropolitan currently has a significant number of facilities, real estate interests, and fee-owned 
rights-of-way. easements, and other properties (Facilities) located on or near BLM-managed land 
in southern California that are part ofour water distribution system. Metropolitan is concerned 
with potential direct or indirect impacts that may result from the construction and operation of 
any proposed solar energy project on or near our Facilities. In order to avoid potential impacts, 
Metropolitan requests that the final £IS and staff assessment include an assessment of potential 
impacts to Metropolitan's Facilities with proposed measures to avoid or mitigate significant 
adverse effects. 

Metropolitan is also concerned that locating solar projects near or across its electrical 
transmission system could have an adverse impact on Metropolitan's electric transmission­
related operations and Facilities. From a reliability and safety aspect. Metropolitan is concerned 
with development of any proposed projects and supporting transmission systems that would 
cross or come in close proximity with Metropolitan's transmission system. Metropolitan 
requests that the final EIS and staff assessment analyze and assess any potential impacts to 
Metropolitan's transmission system. 

Water Resources: Potential Impacts on Colorado River and Local Water Supplies 

Metropolitan is also concerned about the Project's potential direct and cumulative impacts on 
water supplies. specifically potential impacts on Colorado River and local groundwater supplies. 
As noted above, Metropolitan holds an entitlement to imported water supplies from the Colorado 
River. Water from the Colorado River is allocated pursuant to federal law and is managed by the 
Department of the Interior. Bureau of Reclamation (USBR). In order to lawfully use Colorado 
River water, a party must have an entitlement to do so. See Boulder Canyon Project Act of 1928, 
43 U.S.C. §§617, et seq.; Arizona v. California, 547 U.S. ISO (2006). 

As noted above, the Project proposes to use approximately 1,500 af of water during construction 
and 300 acre-feet per year (afy) for long-tenn operations, using groundwater from a groundwater 
basin that is hydrogeologically connected to the Colorado River. within an area referred to as the 
"accounting surface." The extent of accounting surface area for the Colorado River was 
determined by the U.S. Geological Survey (USGS) and USBR as part of an on-going rule­
making process. See Notice of Proposed Rule Regulating the Use of the Lower Colorado River 
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Without an Entitlement, 73 Fed. Reg. 40916 (July 16, 2008); USGS Scientific Investigation 
Report No. 2008-5113. To the extent the Project uses Colorado River water, it must have a 

cont.1documented right to do so. 

Entities in California are using California's full apportionment of Colorado River water) meaning 
that all water is already contracted and no new water entitlements are available in California. In 
addition, the California contractors have agreed in the 193 1 Seven Party Agreement to prioritize 
the delivery of California's CoLorado River water among themselves. Under this priority 
agreement, the following a lternatives identified in SOIL&WATER-15 are no longer available to 
Proponents to mitigate impacts to Colorado River water resources: 

The [mitigation] activities shall include the following water conservation projects: 

payment for irrigation improvements in Palo Verde Irrigation District, payment 

for irrigation improvements in Imperial Irrigation District, purchase ofwater 

rights within the Colorado River Basin that will be held in reserve, and/or BLM's 

Tamarisk Removal Program. 


Instead, Proponents would have to obtain water from the existing junior priority holder, 
Metropolitan, which has the authority to sell water for power plant use. Mitigation measure 
SOIL&WATER-15 should be revised accordingly. Metropolitan is willing to discuss the 
exchange of a portion of its water entitlement subject to any required approvals by 
Metropolitan's Board of Directors and so long as the Proponents agree to provide a replacement 
supply through an agreement with Metropolitan. Proponents must fuUy address the impacts on 
Colorado River water resources and provide full mitigation for such impacts, including 
replacement of supply. 

Additionally. CEC and BLM should assess the potential cwnulative impacts of the use of the 
scarce Colorado River and local groundwater supplies in light of other pending renewable energy 
projects within the Colorado River Basin and the local groundwater regions. Metropolitan 
requests that the final EIS and staifassessment address the Proponent's water supply and any 
potential direct or cumulative impacts from this use. 

We appreciate the opportunity to provide input to your planning process and we look forward to 
receiving future environmental and related documentation on this project. [f we can be of fwther 
assistance, please contact Dr. Debbie Drezner at (213) 217-5687. 

r() '{;yyOU~L 
~bane 
Manager, Environmental Planning Team 

DSD/dsd 
(public FoldcrslEPTlI..ettcnlEPT Final Letter PDFI2010lIS·JUN· IOB.00c) 

Enclosures: Map 

700 N. Alameda Street, Los AogcIes, California 90012 · Maiw,g Address: P.O. Box 54153. los Angeles, Califoola, 90054.{)153· Telephone: (213) 217-0000 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION IX 

75 Hawthorne Street 
San Francisco, CA 94105·3901 

JUL 1 2 2010 

John Kalish 
Field Manager 
BLM Palm Springs-South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, CA 92262 

Subject: 	 Draft Environmental Impact Statements fo r the Solar Millennium and Chevron 
Energy Solutions I) Blythe Solar Power Project [CEQ#20 I 00085] and 2) Palen 
Solar Power Project [CEQ#20100102]. Riverside County. California 

Dear Mr. Kalish: 

The U.S. Environmental Protection Agency (EPA) has reviewed the Draft Environmental 
Impact Statements (DEIS) for the Solar Millennium and Chevron Energy Solutions I) Blythe 
Solar Power Project and 2) Palen Solar Power Project in Riverside County. California. Our 
comments are provided pursuant to the National Environmental Policy Act (NEPA). Counci l on 
Environmental Quality (CEQ) regulations (40 CFR Parts 1500-1508), and our NEPA review 
authority under Section 309 of the Clean Air Act. 

EPA supports the development of renewable energy resources in an expeditious and well 
planned manner. Using renewable energy resources, such as solar power, can assist the nation in 
meeting its energy requirements while minimizing the generation of greenhouse gases. While 
renewable energy facilities offer many environmental benefits, appropriate siting and design of 
such facilities is of paramount importance if the nation is to make optimum use of its renewable 
energy resources without unnecessarily depleting or degrading its water resources, wildlife 
habitats, recreational opportunities, and scenic vistas. 

The Bureau of Land Management has identified thirty-four proposed renewable energy 
projects as "fast track" projects that are expected to complete the environmental review process 
and be ready to break ground by December 2010 in order to be eligible for funding under the 
American Recovery and Reinvestment Act. We are aware that many more projects that have not 
been designated "fast-track" are also being considered by BLM. Many, ifnot all, of these 
projects, fast track or otherwise, are proposed for previously undeveloped sites on public lands. 
Tn making its decisions regarding whether or not to grant ri ghts-of-way for such projects, we 
recommend that BLM consider a full range of reasonable alternatives to minimize the adverse 
environmental impacts. Such alternatives could include alternative technologies or altered 
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project footprints at the proposed location, as well as alternate sites, such as closed landfill or 
other disturbed sites that may offer advantages in terms of availability of infrastructure and less 
vulnerable habitats. Given the large number of renewable energy project applications currently 
under consideration, particularly in the Desert Southwest, we encourage BLM to apply its land 
management authorities in a manner that will promote a long-term sustainable balance between 
available energy supplies, energy demand. and protection ofecosystems and human health. 

On December II, 2009, EPA provided separate scoping comments for the Blythe Solar 
Power Project and the Palen Solar Power Project which included detailed recommendations 
regarding purpose and need, range of alternatives, water resources, and other resource areas of 
concern. On June 15, 2010, we requested and received an extension on the Blythe Solar Power 
Project so that we could complete our reviews and prepare a single letter to convey our 
comments on both of these solar trough projects, which are in close proximity to each other. We 
appreciate your willingness to provide us with additional time to complete our review. We have 
rated the Blythe and Palen Solar Power Projects and DEISs as Environmental Concerns­
Insufficient Information (EC-2). Please see the enclosed "Summary of EPA Rating Definitions." 

In the enclosed detailed comments, we provide specific recommendations regarding 
analyses and documentation needed to assess potential significant impacts from the proposed 
Projects. Specifically, EPA is concerned with the: 1) mitigation for impacts to biological 
resources and special status species, 2) current justification for the Project purpose and need, 3) 
facility siting and 4) mitigation for ephemeral wash and groundwater impacts. 

In addition, the Blythe and Palen Solar Power Project DEISs evaluate Reconfigured 
Alternatives and Reduced Acreage Alternatives which would significantly reduce adverse 
impacts to state waters and higher quality desert tortoise and burrowing owl habitat. The 
Reduced Acreage Alternative for Blythe would generate 750 megawatts (MW) of power while 
reducing impacts to habitat by 40% and avoiding 305 acres of state waters which provide 
valuable hydrologic, biogeochemical, plant and wildlife functions. The Reduced Acreage 
Alternative for Palen would generate 375 MW of power while avoiding 242 acres of state waters 
and nearly 1,800 acres of desert tortoise habitat. Fewer direct adverse impacts would 
significantly reduce required mitigation security payments and adverse cumulative impacts. We 
encourage BLM to select the Reduced Acreage Alternatives for Blythe and Palen if it chooses to 
grant right-of-way permits and amend the Cali fornia Desert Conservation Area Plan for the 
Projects. 

EPA appreciates the opportunity to provide input on these Projects and the multitude of 
DEISs under preparation for renewable energy projects in our Region. We are available to 
further discuss all recommendations provided. When the FEISs are released for public review, 
please send one hard copy and one CD of each to the address above (Mai l Code: CED-2). If you 

cont.1


2 


K-355 



Comment Letter 10 


have any questions, please contact me at 415-972-3521, or contact Stephanie Skophammer, the 
lead reviewer for these Projects. Stephanie can be reached at 415-972-3098 or 
skophammer.stephanie@epa.gov. 

Sincerely, 

~~ 

~	Kathleen M. Goforth, Manager 

Environmental Review Office (CED-2) 
Conununities and Ecosystems Division 

Enclosures: Summary of EPA Rating Definitions 
Detailed Comments 

Cc: Jim Abbott, Bureau of Land Managemen.t, California State Office 
Allison Shaffer, Bureau of Land Management, Palm Springs Field Office 
Alan Solomon, California Energy Commission 
Shannon Pankratz, US Anny Corps of Engineers 
Tannika Engelhard, United States Fish and Wi ldlife Service 
Becky Jones, California Department of Fish and Game 
Michael Picker, Office of the Governor 
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SUMMARY OF EPA RATING DEFINITIONS* 


This rating system was developed as a means to summarize the U.S. Environmental Protection Agency's (EPA) 

level of concern with a proposed action. The ratings are a comhi nation of alphabetical categories for evaluation of 

(he environmental impacts of the proposal and numerical categories for evaluation of the adequacy of the 

Environmentallmpact Statement (EIS) . 


ENVIRONMENTAL IMI'ACT OF THE ACTiON 

"LO" (Lack o/Objectiolls) 
The EPA review has not identified any potential environmental impacts requiring substantive changes to the 
proposal. The rev iew may have disclosed opportunities for application of mitigation measures that could be 
accomplished with no more than minor changes to the proposal. 

"Be" (Ellvironmelltal Concerns) 
The EPA review has identified environmental impacts that should be avoided in order to full y protect the 
enviro nment. Corrective measures may require changes to the preferred alternative or application of mitigation 
measures that can reduce the environmental impact. EPA would like to work with the lead agency to reduce these 
impac ts. 

"EO" (Ellvironmenta[ Objectiolls) 
The EPA review has identified significant environmental impacts that shou ld be avoided in order to provide 
adequate protection for the environment. Corrective measures may require substantial changes to the preferred 
alternative o r considerat ion of some other project alternative (including the no aerion alternative or a new 
altern ative). EPA inte nds to work with the lead agency to reduce Ihese impacts. 

"EU" (Ell virollmelltally Unsatisfactory) 
The EPA review has identified adverse environmental impacts that are of su ffLc ie nt magnitude that they are 
unsatisfactory from the standpoint of public health or welfare orenvironmenlal quali ty. EPA intends to work with 
the lead age ncy to reduce these impacts.lfthe potentially unsatisfactory impacts are not corrected at the final EIS 
stage, this proposal will be recommended for referral to the Council on Environmental Quality (CEQ). 

ADEQUACY OF THE IMPACT STATEMENT 

"Category [ " (Adequate) 
EPA believes the drafl EIS adequately sets fonh the environmcntal impact(s) of the preferred alternative and those of 
the alternatives reasonably available to the project or action. a further analysis or data coiJection is necessary, but the 
reviewer may suggest the addition of clarifyi ng language or infonnation. 

"Category 2" (Insufficient Itt/ormatioll) 
The dra ft E IS does not contain sufficient infonnation for EPA to fully assess environmental impacts that should be 
avoided in order to fully protect the environment, or the EPA reviewer has identified new reasonably available 
a hernatives that are within the spectrum of alternatives analysed in the draft EIS , which could reduce the 
environmental impacts of the action . The identified additional infonnation, data. analyses, or-discussion should be 
included in the final E]S. 

"Category 3" (I"adequate) 
EPA does not believe that the draft EIS adequately assesses potentially significant environmental impaclS of the 
action , o r the EPA reviewer has identifi ed new, reasonably available altem ati ve..'i that are outside of lhe spectrum of 
alternatives analy~ed in the draft EJS. whic h shou ld be analysed in order to reduce the potentially significant 
environmental impacts. EPA believes {hat the identified additional infonnatio n, data, analyses, or discussions are of 
such a magnitude that they should have fu ll public review at a draft stage. EPA does not believe that the draft EIS is 
adequate for the purposes of the NEPA and/or Section 309 review. and thus should be forma lly revised and made 
available for public comment in a supplemental or revised d raft E IS. On the basis of the potential significant impacts 
involved, th is proposal could be a candidate for referral to the CEQ. 

"From EPA Manual 1640, Policy and Procedures for the Review of Federal Actions Impacting the Environment. 
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U.S. EPA DETAlLED COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENTS FOR 

THE SOLAR MILLENNIUM AND CHEVRON ENERGY SOLUTIONS BLYTHE AND PALEN SOLAR 

POWER PROJECTS, RIVERSIDE COUNTY, CALIFORNIA, JULY 1,2010. 

Project Description 

Palo Verde Solar I and Palen Solar I, wholly owned subsidiaries of Solar Millennium, 
have submitted right·of-way (ROW) applications to the Bureau of Land Management (BLM) to 
construct separate concentrated solar thermal parabolic trough power plant facilities with a 
combined capacity of 1,500 megawatts (MW). Chevron Energy Solutions and Solar Millennium 
have ajoint development agreement. The proposed projects lie in the southwestern deserts of 
California, approximately 40 miles from one another in Riverside County. Blythe Solar Power 
Project would consist of two 500 MW dry-cooled facilities that would use 600 acre feet per year 
(afy) of groundwater from ensite wells and be located on approximately 7,030 acres of public 
land near the Community of Blythe, CA. Palen Solar Power Project is also a dry-cooled faci lity, 
consisting of two 250 MW units on approximately 3,000 acres near Desert Center, CA, and 
would use 300 afy of groundwater from two onsite wells. Each facility is expected to operate for 
approximately 30 years. 

Except where noted otherwise, all of the comments below apply to both Projects. 

Ephemeral Washes and Drainage 

Demonstrate that the proposed draillage plans willllot disrupt downstreamJIows, 
IUllctiollS, or values. The Blythe DEIS slates that surface hydrology in the Project disturbance 
area is from stonn water runoff originating in unnamed ephemeral washes west of the Project 
site from the McCoy Mountains. These washes are a component of the large alluvial fan that 
generally comprises the Palo Verde Mesa (p. C.2- l6). The applicant1s drainage plan proposes to 
replicate existing flow patterns and volume with five engineered channels adjacent to, through, 
or across the Proj ect site with diffusers at the end which would restore sheet flow down slope of 
Project (p. C2-54). 

The Palen DEIS states that 364 acres of slate jurisdictional waters will be impacted and 
that surface hydrology in the Project area is influenced largely by stormwater runoff off the 
northeastern flank of the Chuckwalla Mountains (p. C.2-20). The drainage plan for the Palen 
Project includes replicating existing flow patterns and volume of three channels; but channel 
design has yet to be finalized (p. C.2·67). 

Recommendations: 
Demonstrate that downstream flows will not be disrupted due to proposed changes to 1

I
10-2 

natural washes nor the excavation of large amounts of sediment. 

Discuss the feasibility of utilizing existing drainage channels on site. Discuss the 
feasibility of utilizing more natural features, such as earthen benns or channels, rather 10-3 
than concrete-lined channe1s. if proposed. 

1 
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Include the finalized drainage plan for each project in its respective Final Environmental 
Impact Statement (FEIS), to facilitate assessment of impacts and effectiveness of 
mitigation measures. 

Provide more detailed information aboutfencing and its potelltial effects. The DEIS 
does not provide detailed information about fencing nor the effects of fencing on drainage 
systems and wildlife. In this region, storms can be sudden and severe, resulting in flash flooding. 
Fence design must address hydrologic criteria, as well as security perfonnance criteria. The 
National Park Service recently published an article! on the effects of the international boundary 
pedestrian fence on drainage systems and infrastructure. We recommend that BLM review this 
article to ensure that such issues are adequately addressed. Fencing should also be designed to 
effectively preclude wi ldlife access, injury, and mortality. 

Recommendation: 
Provide more detailed infonnation about fencing and its potential effects on drainage 
systems within the I;EIS. Ensure that the fencing proposed for this project will meet 
appropriate hydrologic, wildlife protection and movement, and security perfonnance 
standards. 

Biological Resources 

Describe t/re jillal b,"olog,"cal resources mitigation commitme!,ts and /row they will be 
funded and implemented. The Palen DEIS Biological Resources Table 6 (p. C.2-65) 
summarizes the recommended mitigation acrcage for the proposed project, including 4,740 acres 
for desert tortoise, 3,011 acres for the Mojave fringe-toed lizard and 585 acres for direct impacts 
to State waters. The applicant proposes to achieve a 1.5: I compensation ratio for desert wash 
woodland and a 0.5:1 ratio for unvegetated ephemeral swales. The Blythe project DEIS 
proposes to acquire 7,040 acres for desert tortoise (p. C.2-60), and achieve a 1.5 : 1 compensation 
ratio for desert wash woodland and a 1:1 ratio for vegetated ephemeral swales (p. C.2-54). For 
both projects; the costs associated with desert tortoise compensatory mitigation include an 
acquisition fee of$500 per acre, an initial habitat improvement cost of $330 per acre, and a 100g­
term management endowment of$1 ,450 per acre (for total of $2,280 per acre security fee) . 

Detailed mitigation measures are detennined on a project specific basis, and must be 
contained in each project's environmental analyses and decision documents. Project proponents 
have a number of options by which they can fulfill their mitigation requirements. The California 
Renewable Energy Action Team (REAT) recently announced a Memorandum of Agreement 
(MOA) with the National Fish and Wildlife Foundation for operation of the Renewable Energy 
Action Team Mitigation Account (REAT Account). The REAT Account is designed to help 
project proponents and the Slale and Federal governments more effectively implement biological 
resources mitigation for renewable energy projects in the Mojave and Colorado Desert region of 
southern California. ]t also will aid project proponents in carrying out contracting and 
construction activities in a timely manner per requirements for American Recovery and 

I National Park Service, August 2008, Effects of the International Boundary Pedestrian Fence in the Vicinity of 

L.ukeville, Arizona, on Drainage Systems and Infrastruc ture, Organ Pipe Cactus National Monument, Arizona, 
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Reinvestment Act (ARRA) funding eligibility. Use of the REAT Account is only one of several 
options available to the proponent, and participation is voluntary. 

Recommendations: 
The FEISs should describe the final biological resources mitigation conunitments for 
both projects and how they would be funded and implemented. They should state 
whether and how the Project applicant would utilize the REAT account or other 
mechanism. 

Include, in the FEISs, mitigation plans for Wlavoidahle impacts to waters of the State and 
biological resources such as desert tortoise, desert kit fox, burrowing owls, Nelson's 
bighorn sheep, golden and bald eagles, and their habitats. Such mitigation plans are 
described briefly in the sections BIO-\ to 24 in the Palen and Blythe DEISs; further 
details should be provided in the FEISs. Specifically, if the applicant is to acquire 
compensation lands, the location(s) and management plans for these lands should be fully 
disclosed. 

All mitigation commitments should be included in the Record of Decision (ROD). 

Groundwater 

Furtlter describe groundwater mitigation and detail its effectiveness in minimizing 
groundwater withdrawaL Both the Palen and Blythe proposed projects could impact water 
resources, and BLM and CEC staff have proposed mitigation measures to reduce identified 
groundwater impacts to levels that are less than significant (p. C.9-1). The Soil and Water 
Resources section C.9 of the Palen and Blythe DEISs references these mitigation measures, but a 
discussion ofthe effectiv,eness and the impacts of the mitigation is not included. 

The Palen DEIS acknowledges that, due to the high volwne ofprojects in the region, 
cumulative impacts to groundwater could be significant and may place the Palen project's 
Chuckawalla basin in overdraft condition. Overdraft is described as the amount of water 
withdrawn exceeding the amount ofwater that recharges the basin (p. C.9-38). Although the 
amount of water in basin storage greatly exceeds the potential overdraft, the Palen DEIS notes 
that a drop in groundwater levels could impact basin wells and lower the water table (C.9-40). 
Such basin balance analyses for the Palo Verde Mesa Basin are not provided in the Blythe DEIS. 

Recommendation: 
The Blythe FElS should include a basin balance analysis for the Palo Verde Mesa 
Groundwater Basin. 

Impacts to groundwater in the Chuckawalla Valley Groundwater Basin (Palen) and the 
Palo Verde Mesa Groundwater Basin (Blythe) should be minimized as much as possible. 
This may involve altering project design, implementing recycled water techniques, as 
well as considering reduced acreage alternatives. The FEISs should describe the 
effectiveness of, and commitments to, the mitigation and monitoring plans described in 

3 
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the Mitigation Measures C .9.l2 Soil&Water-1 to II (Palen) and C.9.1O Soil&Water-1 to 110-10 
17 (Blythe). cont. 

The Blythe FEIS should also further describe the estimation of the impacts from 
withdrawing groundwater that is recharged by the Colorado River (p. C.9-1 08) and the 
effectiveness ofthe mitigation proposed. The expected effectiveness of the mitigation 
must be documented and committed to, and the FEIS should clarify whether or not an 
entitlement to water from the Colorado River aquifer would be needed. This information 
should be made available in the FEIS and the ROD. 

Purpose and Need 

Update tlte discussion regarding the need/or tire proposed project In the last three 
years, there has been tremendous growth in renewable energy, and decline in the more traditional 
sectors, including the postponement/indefinite delay and modification of large coal-fired power 
plants. Many factors have triggered this shift, including concerns about global warming and 
climate change. These events have spawned an unprecedented increase in the number of 
applications submitted to BLM for large-scale renewable energy projects on public lands in the 
desert southwest. BLM has received over 470 renewable energy project applications, to date, 
with a projected capacity of97,OOO MW of electricity2. 

EPA believes the discussion in the Blythe and Palen DEISs regarding the purpose and 
need for the proposed Project should be expanded to include more robust infonnation regarding 
the need for the proposed project. As indicated in our seeping comments dated December II, 
2009, the DEIS should briefly discuss the proposed projec.t in thc context ofthc larger energy 
market that this project would serve; identify potential purchasers of the power produced; and 
discuss how the project will assist the State and nation in meeting renewable energy portfolio 
standards and goals. 

Recommendation: 

Update the discussion regarding the need for the individual proposed projects, utilizing 

more accurate, robust, and up-to-date references. 


Re-state the Purpose and Need to allow analysir ofall reasonable alternatives. The 
DEISs for Blythe and Palcn prcscnt separately the purpose and need statements for BLM, 
Department o[Energy (DOE), CEC, and project applicant. The BLM defines its purpose and 
need narrowly as approval or disapproval of the application for a ROW grant to construct, 
operate and decommission a solar power generation facility and associated infrastructure. Thus, 
BLM states that all site alternatives proposed to be located on lands not under the jurisdiction of 
BLM are considered unreasonable because none would accomplish the need to respond to Palo 
Verde Solar I ROW request (p. 8.2-1) or Palen Solar I ROW request (p. B.2-2). The DOE's 
purpose and need would be to comply with its mandate under the Energy Policy Act (EPAct) to 
select eligible projects that meet the goals of the EPAct, and is contingent upon the decision to 

2 "Secretary Salazar, Senator Reid Announce 'Fast-Track' Initiatives for Solar Energy Development on Western 
Lands", U.S. Department ofInterior, News Release, June 29. 2009. 
hup'llwww blm .gov!wo/st/enlinfoinewsroom/2009/ junelNR 0629 2009 htmI 
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enter into negotiation of a loan guarantee. CEC's purpose and need is to certify the construction, 
modification, and operation ofthennal electric power plants 50 MW or larger (p. A-3). 

The. Purpose. and Ne.e.d for e.ach proje.ct should be. state.d broadly e.nough to allow for the. 
analysis of a full scope of alternatives, including off-site locations, environmentally preferable 
on-site alternatives, or other modes of renewable energy generation. The Purpose and Need 
should focus on the underlying prohlem(s) to be addressed, such as a lack of capacity to serve an 
increasing demand for energy, or the need to develop sufficient renewable energy to meet State 
renewable portfolio standards. Council on Envirorunental Quality (CEQ) regulations and 
guidance state that an environmental impact analysis shall include reasonable alternatives not 
within the. jurisdiction of the. age.ncy (1502.14c) and "reasonable. alternative.s include those that 
are practical or feasible from the technical and economic standpoint and using common sense, 
rather than simply desirable. from the. standpoint of the. applicant" (NEPA's 40 Most Aske.d 
Que.stions 2a)'. 

Recommendations: 
We recommend that the Purpose and Need be stated, in each FEIS, in a manner that is 
broad enough for analysis and consideration of a full range of reasonable alternatives for 
addressing the underlying need. Reasonable alternatives may include off-site locations, 
environmentally preferable on-site alternatives, or other modes of renewable energy 
generation. 

Each FEIS should de.scribe. BLM's options for acting upon an application for a right-of­
way grant. For instance, describe the extent of BLM's authority to require the adoption of 
a "modified" project design or alternate site on BLM land, to deny an application, or to 
select another ROW application submitted by the same applicant or its corporate owner. 

Describe the number oftotal renewable energy applications that are likely to proceed, 
any utility purchase agreements, and how generated power will be bought, sold, and used. The 
DEISs for Blythe. and Pale.n state that the ne.e.d for the. proposed action has its basis in State. and 
Federal orders and laws regarding renewable energy generation. The cumulative scenario 
describes the large number of renewable energy projects proposed on BLM land in California, 
Nevada, and Arizona, which are in various stages of environmental review or under construction. 
Presumably, some ofthese or other renewable energy facilities will be constructed pursuant to 
the. joint De.partment of Ene.rgy (DOE)IBLM Programmatic Solar DEIS (PElS) e.ffort as we.1I as 
the Desert Renewable Energy Conservation Plan (DRECP) process. 

Recommendations: 
To the extent practicable, each FEIS should discuss how many of the total renewable 
energy applications received by BLM are likely to proceed pursuant to the joint 
De.partment of Energy (DOE)IBLM Programmatic Solar DEIS e.ffort and the. De.se.rt 
Rene.wable. Ene.rgy Conse.rvation Plan (DRECP) process, and the. le.ve.1of e.nergy 
production those applications represent. 

3 hup://ccg.hss doe gov/nepalregs{40/ 1- 1O HTM#2 

5 

10-14 
cont. 

I 
10-15 

10-16 

K-362 

http:De.se.rt
http:proje.ct


Comment Letter 10 

We recommend that each FEIS include additional information on the utility purchase I
agreements for the proposed power, and provide a description of how the power would be 10-17 
bought, sold, and used so that the reader can better evaluate the tradeoffs between 
resource protection and power generation. 

Project Siting 

Describe lite criteria used (0 identify and compare siting locations. Provide a 
comparison oflife-cycle costs and other regional projects. EPA continues to recommend the 
identification of potential project site locations that have been previously disturbed or 
contaminated. For example, the EPA's Re-Powering America initiative works to identify 
disturbed and contaminated lands appropriate for renewable energy development. For more 
information on this initiative visit http://www.epa.gov/oswerepal. EPA strongly encourages 
BLM to promote the siting of renewable energy projects on disturbed, degraded, and 
contaminated sites before considering siting on large tracts of undisturbed public lands. We also 
recommend consideration of each proposed renewable energy project in comparison with others 
proposed in the desert southwest region and their adverse effects on waters of the State, 

. jurisdictional waters of the United States. biological resources. air quality. and visual and cultural 
resource impacts. 

Recommendations: 
Each FEIS should describe the criteria used to identify and compare siting locations for 
renewable energy facilities, and to ascertain whether or not any disturbed sites are 10 191-available that would be suitable for the proposed project. 

We recommend reconsideration of alternatives such as the Private Land and Reduced 
Acreage Alternatives (for the Blythe and Palen projects) that would avoid and minimize 
adverse effects on biological, cultural, and visual resources. Fewer adverse impacts 
would significantly reduce required mitigation security payments and adverse cumulative 
impacts. 

Each FEIS should include a table comparing the life-cycle costs of the different 
alternatives. Include information on t)le cost of the land, different project design criteria 
that would be required, acquisition effort, scheduling effects, and cost of mitigation. 

Each FEIS should demonstrate that the approved project site is consistent with the Desert 
Renewable Energy Conservation Plan for the Mojave and Colorado Desert Regions. At a 
minimum, the FEIS ,should describe and commit to a process to ensure approved projects 
are consistent with the Desert Renewable Energy Conservation Plan. 

Climate Change 


The DEISs present a brief discussion on climate change but do not include measures to avoid, 
 1 
minimize, or mitigate the effects of climate change on the proposed projects (Appendix Air-I). 10-23 
Scientific evidence supports the concern that continued increases in greenhouse gas emissions 
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resulting from human activities will contribute to clima te change. Effects on weather patterns, 
sea level, ocean acidification, chemical reaction rates, and precipitation rates can be expected. 

Recommendations: 
Consider how climate change could affect each proposed project, specifically within 
sensitive areas, and assess how the impacts of the proposed project could be exacerbated 
by climate change. 

Identify strategies to more effectively monitor for climate change impacts in the 
surrounding area, such as monitoring groundwater change or special status species. 

Briefly discuss the climate change benefits of solar energy. We suggest quantifying the 
greenhouse gas emissions that would be produced by other types of electric generating 
facilities (solar, geothermal, natural gas, coal-burning, and nuclear) generating 
comparable amounts of electricity, and compiling and comparing these values. 

General Comments 

Commit to compliance with LORS and mitigation requirements prior to Project 
approval. The Palen and Blythe DEISs state that there are technical areas currently 
undetermined with respect to mitigation of potential impacts and/or conformance with 
applicable laws, ordinances, regulations and standards (LORS) (Executive Summary, p. 15). 
These undetermined technical areas include biological resources, cultural resources, land use, 
soil and water resources, traffic and transportation, and transmission system engineering 
(Blythe) and air quality, cultural resources, soil and water resources, and transmission system 
engineering (Palen). Since neither project is already identified in the California Desert 
Conservation Area Plan, a Plan amendment is required. The amendment process includes a 
determination that the proposed amendment is in accordance with applicable laws and 
regulations. 

Recommendation: 
We recommend the FEISs include a finn commitment to the determination of compliance 
with LORS and mitigation requirements prior to final decisions on the projects and 
finalization of the CEC Conditions of Certification. 

Complete all surveys and analyses to ascertain impacts to Cultural Resources. Include 
this information in each FEIS. The DEISs for the Palen and Blythe Projects state that current 
data have been analyzed; but, due to a lack of data, the impacts to cui tural resources are 
indeterminate. 

Recommendation: 
EPA recommends that all surveys be completed and all impacts to cultural resources be 
assessed for the Blythe and Palen projects and that this information be made available in 
the FEISs. 
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Comment Letter 10 


Describe tile reasonably foreseeable development andpopulation growth as a result of 
proposed projects. The Blythe and Palen projects are located within approximately 40 miles of 
one another and the region anticipates an influx of hundreds of workers. Blythe Project 
construction will require an average of 604 workers over the 5 year construction period with a 
peak at approximately 1,004 workers in spring 20 12 (Executive Summary p. 3). The Palen 
Project construction will demand an average of 566 employees over the 3 year construction 
period and peak at approximately 1,140 workers, also in spring 2012 (Executive Summary p. 3). 
The DEISs for both projects state that construction workers would be from the local counties of 
La Paz, AZ, Riversid.e. CA, and San Bernardino, CA. 

Recommendation: 
We recommend that the FE1Ss for both projects contain analyses of the impacts of 
workers to the areas of Desert Center and Blythe, CA. The documents should provide an 
estimate of the amount of growth, likely location(s), the impacts on municipal services, 
and the biological and environmental resources at risk. The documents should also 
include a discussion ofpotential transit options (including formal Rideshare, Carpooling, 
and Bussing) to transport workers from the nearest population centers to the remote 
project sites as well as other measures to facilitate accessibility to the job sites and reduce 
greenhouse gas emissions resulting from worker transportation. 
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